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President George W. Bush

The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Bush,

As ] am sure you are aware, the Energy Independence and Sccurity Act of 2007 provided
the Administrator of the Environmental Protection Agency with the authority to waive the
renewable fuels mandate if there are proplems with the domestic supply of renewable fuels or if
implementing the mandate would severely harm the economy or the environment. Given the
impact of the burgeoning and heavily supsidized ethanol industry in the U,S., I urge you to direct
EPA Administrator Stephen Johnson to pegin the process of waiving the standard in whole and

as quickly as possible.

Under the mandate, the U.S. is réquired to produce nine billion gallons of fuel from
renewable sowces this year and 11 billipn gallons next year, with exponential increases through
2022, To date, domestic com, already 4 heavily subsidized commodity, has been the primary
source for biofuel and the mandate has encouraged farmers to focus agriculture production away
from food manufacturing and toward fuel production. The Congressional Rescarch Service
estimated that ethanol production will ytilize nearly a quarter of the U.S. comn crop in the 2007-
5008 timeframe. One of the cumulative impacts of this artificial increase in demand for cor, a
staple in food production and animal ferd, has been a dramatic increase in corn price. Cornis
being sold at nearly six dollars a bushe] today, as compared to two dollars a bushe) nearly two
years ago. This, in turn, is contributing to increasing food costs. No doubt you are familiar with
the recurring media reports, both dcmel tically and internationally, highlighting the sustained

increase in food prices.

While the intended goal of the tenewable fuels mandates was to reduce national
dependence on foreign oil, the new standard has done little but add stress to an already strained
economy. Additionally, the ethano] production is amassing a dubious environmental record,
with concerns being raised over whether the positive aspects of the biofuel are actually being
outweighed by the negatives factors associated with increased corn production.

Surely, the unintended conseqyence related to corn production and food prices are
adequately harmful to the economy to|warrant action. As the percentage of com being used for

PAINTED OM RECVELED PaPEN




AarR~TcO0~cdds 14058
P.83

President George W. Bush

© ' April 28,2008 / ,
Page 2 of 2 /

lead to worsening problems, I urge you to/direct EPA Administrator Stephen Johnson to waive

ethanol production rises and the renewable fuel standard increases, a failure to take action will
Iour attention to this matter.

the renewable fuel standard. I appreciate

Sincegply,

A 74—

JEFF FLAKE
Member of Congress
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The Honorable Jeff Flake
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Flake:

Thank you for your April 28 2008, letter to President George W. Bush, pertaining to the
U.S. Environmental Protection Agency’s (EPA) pending rulemaking process regarding
renewable fuels as required by the Energy Independence and Security Act of 2007 (EISA), and
urging that EPA begin the process of waiving the renewable fuel standard (RFS) and as quickly
as possible.

At this time, EPA’s Office of Transportation and Air Quality, under the Office of Air and
Radiation, is considering new and revised RFS requirements as required by EISA. We are
working expeditiously to meet the statutory deadline in EISA for 2009 RFS requirements.
Separately, EPA is also considering a waiver request related to the current RF'S, which was
received from the Governor of Texas on April 25, 2008. A copy of the Federal Register notice
announcing receipt of the waiver request and soliciting public comment is enclosed. We will
place your letter in the dockets for both the 2009 RFS rulemaking and the waiver request.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Patricia Haman, in EPA’s Office of Congressional and Intergovernmental
Relations, at 202-564-2806.

Sincerely,

Aud;

Robert J.Meye
Principal Deputy Assistant Administrator

Enclosure

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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On April 11, 2008, notice was
published that the Commonwealth of
Massachusetts had petitioned the
Regional Administrator, Environmental
Protection Agency, to determine that
adequate facilities for the safe and
sanitary removal and treatment of
sewage from all vessels are reasonably
available for the state waters of Scituate,
Marshfield, Cohasset, and the tidal
portions of the North and South Rivers.
No comments were received on this
petition.

The petition was filed pursuant to

- Section 312{f)(3) of Public Law 92-500,
as amended by Public Laws 95-217 and
1004, for the purpose of declaring
these waters a “‘No Discharge Area”
(NDA).

Section 312(f)(3) states: After the
effective date of the initial standards
and regulations promulgated under this
section, if any State determines that the
protection and enhancement of the
quality of some or all of the waters
within such States require greater
environmental protection, such State
may completely prohibit the discharge

rom all vessels of any sewage, whether
treated or not, into such waters, except
that no such prohibition shall apply
until the Administrator determines that
adequate facilities for the safe and
sanitary removal and treatment of
sewage from all vessels are reasonably
available for such water to which such
prohibition would apply.

The information submitted to EPA by
the Commonwealth of Massachusetts

certifies that there are ten pumpout
facilities located within the proposed
area. A list of the facilities, with phone
numbers, locations, and hours of
operation is appended at the end of this
determination.

Based on the examination of the
petition, its supporting documentation,
and information from site visits
conducted by EPA New England staff,
EPA has determined that adequate
facilities for the safe and sanitary
removal and treatment of sewage from
all vessels are reasonably available for
the area covered under this
determination.

This determination is made pursuant
to Section 312(f)(3) of Public Law 92—
500, as amended by Public Laws 95-217
and 100-4.

PUMPQOUT FACILITIES WITHIN PROPOSED NO DISCHARGE AREA

Name Location Contact info Hours wl\gsearndlgg‘tlh
Cohasset Harbormaster ...... Cohasset Harbor ................. (781) 383-0863 .................. 15 May—1 Nov ...cocccvvverienn N/A.
VHF 10, 16 ......... 9:00 a.m.-9:00 p.m. ............ Boat Service.
Cole Parkway Marina .......... Scituate Harbor ................... (781) 545-2130 .. 15 May~15 October ............ 6 ft.
VHF 9 e, 8:00 am.—4:00 p.m. .....
Harbor Mooring Service ...... North and South Rivers ...... (781) 544-3130 ......... 15 April-1 November ... N/A.
Cell (617) 281-4365 .. Service provided on-call ..... Boat Service.
VHF 9 s
James Landing Marina ........ Herring River, Scituate ....... (781) 545-3000 ......... 1 May-15 Oct ......oovcvvvniene 6 ft.
8 a.m.—4:30 p.m.
Waterline Mooring ............... Scituate Harbor ................... (781) 545-4154 .................. 15 May-15 Oct .. N/A.
VHF 9,16 ..o 8 am-5pm. ........ Boat Service.
Or by appointment ..............
Green Harbor Town Pier ..... Green Harbor, Marshfield ... | (781) 834-5541 .................. 1 April-15 Nov 24/7 Self- 4 ft.
VHF 9, 16 ..o, Serve 15 May-30 Sept.
Attendant Service 8 a.m.—
11:30 p.m..
Bridgewaye Marina .............. South River, Marshfield ...... (781) 837-9343 .................. 15 June-15 October 6 ft.
VHF 9, 11 G-5P.M (e,
Erickson’s Marina ................ South River, Marshfield ...... (781) 837-2687 ......cccn....... 15 March—15 November ..... | 4 ft.
8am~5pm ..cooevrernnnen.
White's Ferry Marina ........... South River, Marshfield ...... (781) 837-9343 ....cccveeeveees 15 June—15 October . 4 ft.
VHF 9, 11 i, -5 p.M i
Mary’s Boat Livery .............. North River, Marshfield ....... (781) 837-2322 .....cccuveneneen. 15 May-1 Oct . 4 ft.
VHF 9, 16 ........ 8 a.m.—4 p.m. ..
**Marshfield Yacht Club ...... South River, Marshfield ...... TBA ... TBA o TBA.
** South River Boat Ramp ... | South River, Marshfield ...... TBA s TBA e TBA.

**Pending facilities.

Dated: May 14, 2008.
Robert W. Varney,
Regional Administrator, Region 1.
[FR Doc. E8-11485 Filed 5-21-08; 8:45 a.m.]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2008-0380; FRL-8569-5]

Notice of Receipt of a Request From
the State of Texas for a Waiver of a
Portion of the Renewable Fuel

‘Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with section
211(0)(7) of the Clean Air Act (the Act),
42 U.S.C. 7545(0)(7), EPA is issuing a

notice of receipt of a request for a
waiver of 50 percent of the renewable
fuel standard (RFS) “mandate for the
production of ethanol derived from
grain.” The request has been made by
the Governor of the State of Texas.
Section 211(0)(7}(A) of the Act allows
the Administrator of the EPA to grant
the waiver if implementation of the
national RFS requirements would
severely harm the economy or
environment of a state, a region, or the
United States, or if EPA determines that
there is inadequate domestic supply of
renewable fuel. EPA is required by the
Act to provide public notice and
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opportunity for comment on this
request,

DATES: Comments, Written comments
must be received on or before June 23,
2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0380, by one of the
following methods:

* http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

¢ E-mail: a-and-r-docket@epa.gov.

» Fax:(202) 566-1741. .

¢ Mail: Air and Radiation Docket,
Docket ID No. EPA-HQ-OAR-2008-
0380, Environmental Protection Agency,
Mailcode: 6102T, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.
Please include a total of two copies.

* Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West
Building, Room 3334, 1301 Constitution
Avenue, NW., Washington, DC 20460.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA~HQ-OAR-2008—
0380. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment,
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of

encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm,

FOR FURTHER INFORMATION CONTACT:
James W. Caldwell, Office of
Transportation and Air Quality,
Mailcode: 6406], Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW,, Washington, DC 20460;
telephone number: (202) 343-9303; fax
number: (202) 343-2802; e-mail address:
caldwell.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

(A) How Can I Access the Docket and/
or Submit Comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-OAR-2008-0380, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the EPA/DC Docket Center
Public Reading Room, 1301 Constitution
Avenue, NW,, Room 3334, Washington,
DC. The EPA/DC Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Reading Room is 202-566-1744, and the
telephone number for the Air and
Radiation Docket is 202-566-1742.

Use http://www.regulations.gov to
obtain a copy of the waiver request,
submit or view public comments, access
the index listing of the contents of the
docket, and to access those documents
in the public docket that are available
electronically. Once in the system,
select “‘search,” then key in the docket
ID number identified in this document,

(B) What Information Is EPA
Particularly Interested In?

On April 25, 2008, the Governor of
Texas submitted a request to the
Administrator under section 211(0) of
the Act for a waiver of 50 percent of the
RFS “mandate for the production of
ethanol derived from grain.” The
request includes statements regarding
the economic impact of higher corn
prices in Texas. This request has been
placed in the public docket.

Pursuant to section 211(0)(7) of the
Act, EPA specifically solicits comments
and information to enable the
Administrator to determine if the
statutory basis for a waiver of the
national RFS requirements has been met
and, if so, the extent to which EPA
should exercise its discretion to grant a
waiver. Section 211(0)(7) of the Act
allows the Administrator, in
consultation with the Secretary of
Agriculture and the Secretary of Energy,
to waive the requirements of the

national RFS at 40 CFR 80.1105, in
whole or in part, upon petition by one
or more States. A waiver may be granted
if the Administrator determines, after
public notice and an opportunity for
public comment, that implementation of
the RFS requirements would severely
harm the economy or environment of a
state, a region, or the United States; or
that there is an inadequate domestic
supply of renewable fuel. The
Administrator, in consultation with the
Secretary of Agriculture and the
Secretary of Energy, shall approve or
disapprove a State petition for a waiver
within 90 days of receiving it. If a
waiver is granted, it can last no longer
than one year unless it is renewed by
the Administrator after consultation
with the Secretary of Agriculture and
the-Secretary of Energy. The RFS for
2008 was published in the Federal
Register on February 14, 2008 (73 FR
8665) and was intended to lead to the
use of nine (9) billion gallons of
renewable fuel in 2008.

EPA requests comment on any matter
that might be relevant to EPA's action
on the petition, specifically including
(but not limited to) information that will
enable EPA to:

(a) Evaluate whether compliance with
the RFS is causing severe harm to the
economy of the State of Texas;

(b) evaluate whether the relief
requested will remedy the harm;

?c) determine to what extent, if any,

a waiver approval would change
demand for ethanol and affect corn or
feed prices; and

{(d) determine the date on which a
waiver should commence and end if it
were granted.

In addition to inviting comments on
the above issues, EPA recognizes that it
has discretion in deciding whether to
grant a waiver, as the statute provides
that “[tthe Administrator * * * may
waive the requirements of [section
211(0)(2)] in whole or in part”
{(emphasis supplied) if EPA determines
that the severe harm criteria has been
met. EPA also recognizes that a waiver
would involve reducing the national
volume requirements under section
211(0)(2}, which would have effects in
areas of the country other than Texas,
including areas that may be positively
impacted by the RFS requirements.
Given this, EPA invites comment on all
issues relevant to deciding whether and
how to exercise its discretion under this
provision, including but not limited to
the impact of a waiver on other regions
or parts of the economy, on the
environment, on the goals of the
renewable fuel program, on appropriate
mechanisms to implement a waiver if a
waiver were determined to be
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appropriate, and any other matters
considered relevant to EPA’s exercise of
discretion under this provision.

Commenters should include data or
specific examples in support of their
comments in order to aid the
Administrator in determining whether
to grant or deny the waiver. Data that
shows a quantitative link between the
use of corn for ethanol and corn prices,
and on the impact of the RFS mandate
on the amount of ethanol produced,
would be especially helpful.

Dated: May 16, 2008.
Robert J. Meyers,

Principal Deputy Assistant Administrator,
Office of Air and Radiation.

{FR Doc. E8-11486 Filed 5-21-08; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirement Submitted to OMB for
Review and Approval, Comments
Requested

May 19, 2008.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden,
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning: {a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written Paperwork Reduction
Act (PRA) comments should be
submitted on or before June 23, 2008, If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of

time allowed by this notice, you should
advise the contacts listed below as soon
as possible.

ADDRESSES: Direct all PRA comments to
Nicholas A. Fraser, Office of
Management and Budget, via Internet at
Nicholas_A._Fraser@omb.eop.gov or via
fax at (202) 395-5167 and to Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street, SW., Washington, DC or via
Internet at Cathy. Williams@fcc.gov or
PRA@fcc.gov. To view a copy of this
information collection request (ICR)
submitted to OMB: (1) Go to the Web
page http://www.reginfo.gov/public/do/
PRAMain; (2) look for the section of the
Web page called ““Currently Under
Review;” (3) click on the downward-
pointing arrow in the ‘‘Select Agency”
box below the ‘Currently Under
Review" heading; (4) select “‘Federal
Communications Commission” from the
list of agencies presented in the ‘“Select
Agency” box; (5) click the “Submit”
button to the right of the “Select
Agency” box; and (6) when the list of
FCC ICRs currently under review
appears, look for the title of this ICR (or
its OMB control number, if there is one)
and then click on the ICR Reference
Number to view detailed information
about this ICR.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s), contact Cathy
Williams at (202) 418-2918.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-0009.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License or
Transfer of Control of Corporation
Holding Broadcast Station Construction
Permit or License.

Form Number: FCC Form 316.

Type of Review: Revision of a
currently gpproved collection.

HRespondents: Business or other for-
profit entities; Not-for-profit
institutions; State, local or Tribal
government.

Number of Respondents and
Responses: 750 respondents, 750
responses.

Frequency of Response: On occasion
reporting requirement.

Obligation To Respond: Required to
obtain benefits—Statutory authority for
this collection of information is
contained in Sections 154(i) and 310(d)
of the Communications Act of 1934, as
amended.

Estimated Time per Response: 1-4
hours.

Total Annual Burden: 855 hours.

Total Annual Costs: $425,150.

Confidentiality: No need for
confidentiality required.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On March 17, 2005,
the Commission released a Second
Order on Reconsideration and Further
Notice of Proposed Rulemaking,
Creation of a Low Power Radio Service,
MB Docket No. 99-25 (FCC 05-75). The
Further Notice of Proposed Rulemaking
(“FNPRM) proposed to permit the
assignment or transfer of control of Low
Power FM (LPFM) authorizations where
there is a change in the governing board
of the permittee or licensee or in other
situations corresponding to the
circumstances described above. This
proposed rule was subsequently
adopted in a Third Report and Order
and Second Further Notice of Proposed
Rulemaking, MB Docket No, 99-25 (FCC
07-204) (Third Report and Order),
released on December 11, 2007.

FCC Form 316 has been revised to
encompass the assignment and transfer
of control of LPFM authorizations, as
proposed in the FNPRM and
subsequently adopted in the Third
Report and Order, and to reflect the
ownership and eligibility restrictions
applicable to LPFM permittees and
licensees.

Filing of the FCC Form 316 is
required when applying for authority for
assignment of a broadcast station
construction permit or license, or for
consent to transfer control of a
corporation holding a broadcast station
construction permit or license where
there is little change in the relative
interest or disposition of its interests;
where transfer of interest is not a
controlling one; there is no substantial
change in the beneficial ownership of
the corporation; where the assignment is
less than a controlling interest in a
partnership; where there is an
appointment of an entity qualified to
succeed to the interest of a deceased or
legally incapacitated individual
permittee, licensee or controlling
stockholder; and, in the case of LPFM
stations, where there is a voluntary
transfer of a controlling interest in the
licensee or permittee entity. In addition,
the applicant must notify the
Commission when an approved transfer
of control of a broadcast station
construction permit or license has been
consummated.

OMB Control Number: 3060-0031.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License;
Application for Consent to Transfer
Control of Entity Holding Broadcast
Station Construction Permit or License;
Section 73.3580, Local Public Notice of
Filing of Broadcast Applications.



@ongress of the United States
Washington, B 20513

June 27, 2008
Mr. Stephen L. Johnson
Administrator
U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue
Washington, D.C. 20460

Dear Administrator Johnson:

In light of recent weather disasters across the nation, we urge you to act now to reduce
the amount of ethanol that must be blended into the fuel supplies.

As you know, domestic food prices are rising twice as fast as inflation and the rising
price of basic commodities has been passed along to consumers. The Renewable Fuel
Standard (RFS) is a significant factor in the increased cost of commodities which is
causing severe economic harm for low-income Americans and livestock producers. A
wide range of experts—including FAPRI, IFPRI, IMF, UNFAO, and the World Bank—

have linked rising commodity prices to recent increases in corn ethanol production.

Poor weather, along with export restrictions, energy prices, and global demand are also
among significant factors contributing to rising commodity prices. Severe flooding in the
Midwest and drought in the South have already produced devastating losses in this year’s
corn crop and continued adverse weather could further decrease this year’s already
depleted crop. We are already seeing the impact of decreased domestic corn production
on prices in the U.S., currently holding at record highs.

This year, approximately one-third of America’s corn crop will be converted to ethanol to
meet the RES. Although supply will likely be drastically decreased from years past, the
demand imposed by the RFS will dramatically increase. By acting now to reduce the
RFS mandate, the Administration can immediately impact the supply of corn that will be
used for food or feed and lessen the severe economic harm facing millions of Americans.

We urge you to act now to reduce the Renewable Fuels Standard.

Sincerely,
L Molth—  Sonitr)

PRINTED ON RECYCLED PAPER
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OFFICE OF
AIR AND RADIATION

The Honorable Jeff Flake
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Flake:

Thank you for your letter of June 27, 2008, co-signed by 50 of your colleagues, to
Stephen L. Johnson, Administrator of the U.S. Environmental Protection Agency (EPA). Your
letter requests that EPA reduce the renewable fuel standard (RFS) in response to rising food and
commodity prices.

EPA is considering a formal request by Governor Rick Perry of Texas to waive a portion
of the RFS. The Agency is conducting a thorough review of the Governor’s request as required
by the Energy Independence and Security Act of 2007 (EISA). EPA received the waiver request
on April 25, 2008, and published a Federal Register notice on May 22 soliciting public comment,

We received over 15,000 comments on our Federal Register notice. A number of these
comments raise substantive issues and include significant economic analyses. We believe it is
very important to take sufficient time to review and understand these comments so that we can
make an informed decision. With the 90-day statutory timeframe ending this week, it is now
clear that a final decision will not be completed by this deadline. Rather, additional time is
needed to allow staff to adequately respond to the public comments and develop a document that
explains the technical, economic, and legal rationale of our decision. We also will be using this
time to continue our coordination, as required by EISA, with USDA and DOE. Administrator
Johnson is confident that he will be able to make a final determination on the Texas waiver
request in early August of this year. Please be assured that we are taking your concerns into
consideration in this matter and have placed your letter in the docket for the waiver request,

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Patricia Haman, in EPA’s Office of Congressional and Intergovernmental
Relations, at 202-564-2806.

Sincerely,

S,

Robert J. Meyers
Principal Deputy Assistant Administrator

Internet Address (URL) e http://Awww.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based inks on 100% Postconsumer, Process Chlorine Free Recycied Paper



Congress of the United States

TWashington, WL 205135

August 30, 2010

The Honorable Lisa Jackson
Administrator

U. S. Environmental Protection Agency
Mailcode: 1101A

1200 Pennsylvania Avenue NW
Washington, DC 20460

RE: PM-10 Nonattainment Area Plan for Maricopa County, Arizona
Dear Administrator Jackson:

We are writing to express our serious concerns with two recent decisions concerning
Maricopa County’s air quality plans that have been taken by the Environmental Protection
Agency's (EPA’s) Region [X Office.

Although Arizona state and local officials have attempted to work with EPA for many
years on efforts to attain National Ambient Air Quality Standards (NAAQS) for coarse
particulate matter (PM-10), we are concerned that EPA is presently pursuing a course of action
that could result in a disruptive effect on Arizona’s cconomy without ensuring a meaningful
improvement in air quality. Instead of pursuing the present course of action, wc ask that you
review cach matter and ensure that your agency employs a fair, collaborative and constructive
process in resolving any outstanding issucs. We believe this is the best course to help our state
achieve the requirements of the Clean Air Act (CAA) while not imposing punitive and
counterproductive measurcs.

First, we are concerned with EPA’s pending actions concerning a proposed consent
decrce with respect to the Maricopa Association of Governments (MAG) Five Percent Plan for
PM-10. This plan has been a success. It contains 53 new control measures for PM-10 emissions
that are the best available control measures and as stringent as any in the country. Most
importantly, except for certain natural conditions and events that temporarily caused elevated
levels of PM-10, the PM-10 NAAQS has been met in the Maricopa County area. Clean data and
compliant air quality has been achieved throughout 2010.

In a July 2, 2010 Federal Register Notice, EPA gave interested parties only 30 days to
comment on whether the Agency should propose action on the MAG 2007 F ive Percent Plan for
PM-10 for the Maricopa County Nonattainment Area by September 3. Local and state agencies
have, of course, weighed in on this matter, but EPA’s overall timeframe in addressing this
litigation is unacceptably short given the exceedingly technical nature of the information that is
involved and the very large local and state intcrests that are at stake. After revealing this plan of
action only this past July, EPA indicates in the Federal Register notice that it intends to propose
action on the Five Percent Plan by September 3, 2010, and take final action by January 28,2011,
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Based on our understanding of EPA’s intent in this mattcr, it appears that the agency will
propose disapproval of the Five Percent Plan. According to MAG, this disapproval could
initially result in a “conformity frecze” under which new transportation projects would be halted
in the Phoenix area, and it could ultimately result in the imposition of CAA sanctions, including
additional offset requirements for new construction and withholding of federal highway funds,
putting literally billions of dollars in infrastructure investment at risk. Even prior to the
imposition of any sanctions, we would be concerned that these actions could serve to chill
private sector investment in the Phoenix arca at a time when our country is attempting to emerge
from a recession. Even the lowest level loss of transportation funding that has been threatened
could cost at least 60,000 jobs, according to MAG estimates.

Second, we are concerned with regard to EPA Region 1X’s abrupt decision on May 21,
2010, to deny the State of Arizona’s request regarding certain PM-10 “exceptional events”
demonstrations. As you know, the CAA allows certain air quality data to be excluded from the
consideration of an area’s attainment status if the data was influenced by natural or certain
human-caused events that are effectively out of an area’s ability to control. Despitc a lengthy
albeit incomplete process in which Arizona and MAG submitted a considerable amount of
technical data and analysis to EPA, the state’s request to exclude four days worth of data at a
single monitor was rejected by Region I1X. At a meeting to discuss this disapproval, Region IX
Administrator Jared Blumenfcld called the regulations under which he madc his decision
“flawed.”

In this regard, we would note that the exceptional events rule has been consistently
criticized by a wide range of interests since its adoption, including criticism by the state air
quality managers in 15 western states most immediately affected by the rule. These states,
through the Western States Air Resources Council, have requested action by the EPA Office of
Air and Radiation since Scptember 2009 to streamline implementation of the exceptional events
rule and to make other changes in administration of the rule. To date, however, we are not aware
of any action by EPA to effectively respond to this request or to work with states and localities
that are most affected by conditions such as windblown dust and other particulate matter subject
to transport.

We thercfore request that EPA respond to concerns of states and localities, within
existing rules, regulations and ethical guidelines, in an effort to seck a reasonable solution to
these issues. In order to allow this process to occur, we respectfully request that:

(1) EPA provide adequate time for an additional review of exceptional events requests by
the State of Arizona. EPA should review and consider new data and information on these events
and move to reconsider its May 21, 2010 determination with regard to the Maricopa County
Nonattainment Area.

(2) EPA defer action with regard to its proposed consent decree so that there is adequate
time for public comment and consideration. Under the accelerated timeframe that EPA revealed
in its July 2, 2010 notice, EPA would propose and take final action on the consent decree in less
than five months, allowing only 30 days for public comment. We seriously question whether
such a truncated time period will allow sufficient opportunity for states, local arcas, business and



private individuals who are not parties or intervenors to the litigation, but who may have a
substantial stake in the outcome, to respond and assemble the necessary comments and
information for EPA to review.

Thank you for your kind consideration and prompt attention to our concerns. Given the
immediacy of this matter, we would ask that you respond in writing to this letter prior to the
September 3, 2010 date of proposed action.

Sincerely,
. o o ?"i
Senator John McCain Senator Jon Kyl
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OFFICE OF THE
REGIONAL ADMINISTRATOR
The Honorable Jeff Flake

U.S. House of Representatives
240 Cannon House Office Building
Washington, DC 20515-0306

Dear Congressman Flake:

Thank you for your letter of August 30, 2010 to U.S. Environmental Protection Agency
(EPA) Administrator Lisa Jackson expressing concerns over EPA’s position with respect to the
Maricopa County, Arizona air quality plan and our exceptional events determination of May 21,
2010. Administrator Jackson has requested that I respond on her behalf since the actions we will
be taking are the responsibility of my office.

We have reviewed the Maricopa Association of Governments “MAG 2007 Five Percent
Plan for PM-10 for the Maricopa County Nonattainment Area.” The Plan is intended to meet the
coarse particulate matter (PM-10) standards established under the Clean Air Act in Maricopa
County as soon as possible. Airborne particulates are linked to significant health problems—
ranging from aggravated asthma to premature death in people with heart and lung disease.
Because air quality in the County does not meet the levels set by law, reducing PM-10 pollution
is critical for the protection of public health.

EPA has worked extensively over the past several years with the Arizona Department of
Environmental Quality (ADEQ), the Maricopa Association of Governments (MAG) and the
Maricopa County Air Quality Department to develop a successful PM-10 Plan. Asrecognized in
your letter, a number of the current elements will help reduce air pollution in the County. For
example, tomorrow we will be proposing to approve measures in the Maricopa Plan that control
emissions from vehicle use, leaf blowers, unpaved areas, burning and other sources of particulate
matter.

However, serious flaws in the inventories of PM-10 sources submitted by the State have
resuited in a Plan that does not satisfy the requirements of the Clean Air Act. Moreover, ADEQ
has asserted that many of the days with poor air quality are due to events such as dust storms.
EPA has determined that a legally significant number of these exceedances were not caused by
“exceptional events,” as stated in our letter of May 21, 2010 to the State.

Consequently, EPA intends to move ahead tomorrow with a proposal to partially
disapprove the Plan. We believe this decision is legally and scientifically grounded and
protective of public health in Maricopa County, where residents have been breathing air falling
short of the PM-10 standards for over two decades. The consent decree we negotiated in
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litigation brought by the Arizona Center for Law in the Public Interest, in which we agreed to
take proposed action no later than September 3, 2010 and final action no later than January 28,
2011, is consistent with our assessment of the Plan. Therefore, the Department of Justice will be
filing a motion in federal district court today requesting entry of the decree. Shortly thereafter,
we will issue details of the shortcomings of the Plan in a proposed rule to be published in the
Federal Register, announcing a 30-day public comment period.

We appreciate your concerns about the potential economic impacts to constituents
already facing hardships due to the recession. We expect the initial impact from a final
disapproval of the Plan, if taken, to be minimal. Transportation projects scheduled from 2011-
2014 would not be affected, and should be able to continue as planned. Note that final action on
the Plan for PM-10 is not likely to occur before January 2011. Ifa final disapproval does issue,
the time lag for imposition of new facility permitting requirements (18 months later, if the Plan’s
deficiencies are not corrected) and highway funding restrictions (24 months later) should be
sufficient to allow the air quality agencies to fix the Plan. Even if funding restrictions do occur,
no transportation dollars are withheld or lost to the State. Rather, the money must be spent on a

more limited set of projects until the issues are resolved.

As in the past, EPA will continue to provide policy guidance and technical expertise to
the State and local agencies so that a new, replacement Plan can be submitted as soon as
possible. We are confident that working together we can find a way to protect air quality and
avoid adverse economic impacts for the citizens of Arizona.

Thank you for the opportunity to respond to your concerns. If I can be of further
assistance, please contact me at 415-947-8702, or have your staff contact my Congressional

Liaison, Brent Maier, at 415-947-4256.

Sincerely,

Jared Blumenfeld



Congress of the Lhited States
Washmgton, DEC 20313

October 4, 2010

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator Jackson:

As Members of Congress representing water users throughout western and rural areas of the
United States, we write to express concern with EPA’s proposed permit requirement governing
the use of aquatic pesticides. Irrigation districts throughout the West rely on the responsible use
of aquatic herbicides in accordance with Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA) label requirements to control the growth of weeds that threaten the delivery of water to
our nation's farms.

EPA's proposal would require irrigation districts to comply with the requirements of the National
Pollutant Discharge Elimination System (NPDES) permit program. As defined by the Clean
Water Act, NPDES permits are required for point source pollutants discharged into waters of the
United States. However, Congress specifically exempted irrigated agriculture return flow from
meeting the definition of a “point source” in order to keep western irrigators on a level playing
field with farmers in the east. The use of aquatic herbicides on or near irrigation canals and
ditches is historically protected by this exemption as it is essential to maintaining return flow.

importantly, EPA's proposal was issued in response to a 2009 Sixth Circuit Court of Appeals
decision (National Cotton Council, et al. v. EPA) that did not address the definition of a point
source or the application of the return flow exemption to irrigation district use, but only
interpreted the definition of a “poliutant.” Regardiess of whether irrigation district herbicide use
under FIFRA would now meet the court's definition of a pollutant, it is not a “point source” as
prescribed by the Clean Water Act and NPDES permitting should not be required. Additionally,
manmade irrigation systems do not necessarily meet the definition of “waters of the United
States”, further suggesting district herbicide use should not fall under the NPDES umbrella.

In practice, the proposed permit process would impose significant new costs on states and
irrigation districts at a time when they simply cannot afford additional expense. EPA’s proposal
would require significant site monitoring, record keeping, and annual reporting, which is
unnecessary to ensure environmental protection given that irrigation districts aiready act in a
responsible manner under FIFRA guidelines.

We caution you that EPA's proposal is poorly timed and unnecessary to comply with the court’s
decision as it relates to the use of aquatic herbicides by irrigation districts. For the above
mentioned reasons, we strongly urge you to delay adoption of the proposed general permit.
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The Honorable Jeff Flake
United States House of Representatives
Washington, DC 20515

Dear Congressman Flake:

Thank you for your October 4, 2010, letter to U.S. Environmental Protection
Agency (EPA) Administrator Lisa P. Jackson regarding EPA’s ongoing development of
the Clean Water Act National Pollutant Discharge Elimination System (NPDES)
Pesticides General Permit (PGP). Your letter raises several questions about the PGP’s
applicability to irrigation systems.

Your letter raises concern that discharges resulting from herbicide application to
irrigation systems should not require NPDES permits because they fall within the Clean
Water Act’s (CWA) statutory exemption for irrigation return flow and thus are not “point
sources.” I want to emphasize that your letter is correct in recognizing that irrigation
return flow (which includes runoff from a crop field due to irrigation of that field) does
not require NPDES permits, as exempted by the CWA. NPDES permits are required,
however, for point source discharges from the application of pesticides, which includes
applications of herbicides, into waters of the United States. The Sixth Circuit Court of
Appeals in National Cotton Council, et al. v. EPA, decided that pesticide discharges
(either from biological or chemical pesticides that leave a residue) are point source
discharges of pollutants and require an NPDES permit.

Secondly, your letter recognizes that manmade irrigation ditches do not
necessarily meet the definition of waters of the United States and, therefore, would not
require an NPDES permit. We agree that many irrigation ditches are not waters of the
United States or conveyances to waters of the United States, and thus, would not require
NPDES permit coverage. EPA continues to rely on 2008 guidance clarifying the
circumstances for when ditches are or are not waters of the U.S. following the Supreme
Court decisions in SWANCC and Rapanos, under which ditches that do not contain at
least seasonal flow are generally not considered waters of the US.

Lastly, you stated that compliance with the PGP would impose significant
expense on states and irrigation districts when the permit requirements are unnecessary to
protect the environment because the irrigation districts are meeting Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA) guidelines. Since the Sixth Circuit Court’s
decision, EPA has been working closely with states (as co-regulators) and other
stakeholders (e.g., numerous industry and environmental groups) to develop an NPDES
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general permit that will provide pesticide applicators with the least burdensome option
for complying with the Court’s decision and the CWA’s statutory requirements.

Working with these states and stakeholders provided EPA with the information necessary
to develop a permit that minimizes the burden, while offering the environmental
protection measures required under the CWA. EPA proposed its draft PGP on June 4,
2010, and accepted comments through July 19, 2010. It is important to note that without
the availability of a general permit for such discharges, pesticide applicators would have
to obtain coverage under individual NPDES permits, which generally involve a more
extensive application process and typically take longer to obtain.

EPA agrees that irrigation districts may already comply with FIFRA labeling
requirements. The decision in National Cotton Council, however, clarified that these
provisions are separate from what is required under the CWA and its implementing
regulations. The draft PGP does require additional measures for protecting the
environment beyond the FIFRA label; however, they are actions that most users of
pesticides that are currently discharging to waters of the United States, are already
implementing as best management practices, We have conducted extensive costing and
economic analyses which conclude minimal burden to the applicator industry associated
with the PGP. EPA developed this permit with the goal of avoiding undue regulatory
burden upon pesticide applicators; of not including redundant requirements from those
already in effect under existing laws, regulations, and permits; and providing a legally
defensible permit that implements the required CWA statutory and regulatory protections
for discharges resulting from application of pesticides.

In addition to working on the final EPA permit, as we stated above, we are also
working closely with states to assist them in developing new state permits to be in place
by the April 9, 2011, court deadline. Thank you again for sharing your concerns with us.
If you have further questions, please contact me or your staff may call Greg Spraul in
EPA’s Office of Congressional and Intergovernmental Relations at (202) 564- 0255,

.

Peter S. Silva
Assistant Administrator

Sincerely,
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T Congress of the United States
etk BHouge of Repregentatives
March 9, 2010

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator Jackson,

I apprcciate your recent testimony before the House Interior and Environment Appropriations
Subcommittee and I write to follow up on our exchange regarding Spill Prevention, Control and
Countermeasure (SPCC) regulations.

Let me say from the outset that I should have corroborated the media item describing the EPA's
actions before questioning you on the topic. There were notable inaccuracies, as you correctly
pointed out.

That said, there appears to be some confusion related to the issue. While the EPA has delayed
compliance requirements, the agency has yet to finalize a rule providing an exemption for milk
containers under the spill prevention regulations. 1was pleased to learn from your testimony that
the agency is taking steps to move the process along. However, two years should be sufficient
time to complete the rule. Like many in the regulated community, I take little for granted until a
final rule is published. I look forward to being notified when the process has been completed.

In closing, you seemed to indicate in your response to my questions that providing the exemption
could be considered a regulatory “underreach,” as opposed to the regulatory overreaching with
which the agency has become synonymous of late. It would seem that ensuring that unnecessary
and costly regulations are avoided is simply commonsense, commonsense that the regulated
community and taxpayers could benefit from in any number of the agency’s other regulatory
efforts.

ember of Congress
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OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE

The Honorable Jeff Flake
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Flake:

Thank you for your letter of March 9, 2011, to U.S. Environmental Protection Agency
(EPA) Administrator Lisa P. Jackson, in which you requested to be notified when the process for
finalizing a rule exempting milk containers from the oil Spill Prevention Control and
Countermeasure (SPCC) regulations is complete. I appreciate your interest in this important
issue.

EPA is working on a final action designed to exempt milk and milk product containers
from the SPCC regulations. The final rule is currently undergoing interagency review and we
expect the rule to be issued in early spring 2011. Also, on October 7, 2010, EPA delayed the
SPCC compliance date by which a facility must address milk and milk product containers,

associated piping and appurtenances one year from the effective date of the above referenced
milk rule.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Raquel Snyder, in EPA’s Office of Congressional and Intergovernmental
Relations, at (202) 564-9586.

Sincerely,

-

Mathy Stanislaus
Assistant Administrator
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Congress of the United States
Washington, B 20515

April 14,2011

The Honorable Lisa P. Jackson The Honorable Jo-Ellen Darcy
Administrator Assistant Secretary of the Army
U.S. Environmental Protection Agency for Civil Works

1200 Pennsylvania Avenue, NW 108 Army Pentagon
Washington, DC 20460 Room 3E446

Washington, DC 20310-0108
Dear Administrator Jackson and Assistant Secretary Darcy:

In December 2010, the Environmental Protection Agency and Corps of Engineers
(collectively, the “Agencies”) sent draft “Clean Water Protection Guidance” to the Office of
Management and Budget for regulatory review. The intent of the document is to describe how
the Agencies will identify waters subject to jurisdiction under the Federal Water Pollution
Control Act of 1972 (more commonly known as the “Clean Water Act”) and implement the U.S.
Supreme Court’s decisions in Solid Waste Agency of Northern Cook County v. U.S. Army Corps
of Engineers (SWANCC) and United States v. Rapanos (Rapanos) concerning the extent of
waters covered by the Act. Further, this document would supersede guidance that the Agencies
previously issued in 2003 and 2008 on determining the scope of “waters of the United States”
subject to Clean Water Act programs.

In our view, this “Guidance” goes beyond clarifying the scope of “waters of the United
States™ subject to Clean Water Act programs. Rather, it is aimed, as even the Agencies
acknowledge, at “increas[ing] significantly” the scope of the Clean Water Act’s jurisdiction over
more waters and more provisions of the Clean Water Act as compared to practices under the
currently applicable 2003 and 2008 guidance. (“Guidance,” at 1.)

It appears that the Agencies intend to expand the applicability of this “Guidance” beyond
section 404 to all other Clean Water Act provisions that use the term “waters of the United
States,” including sections 402, 401, 311, and 303. Moreover, the Agencies intend to “alleviate
the need to develop extensive administrative records for certain jurisdictional determinations”
(“Guidance,” at 1), thereby shifting the burden of proving the jurisdictional status of a “water”
from the Agencies to the regulated community, and thus making the provisions of this
“Guidance” binding on the regulated community.

In light of the substantive changes in policy that the Administration is considering with

this “Guidance,” we are extremely concerned that this “Guidance” amounts to a de facto rule
instead of mere advisory guidelines. Additionally, we fear that this “Guidance” is an attempt to
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short-circuit the process for changing agency policy and the scope of Clean Water Act
Jurisdiction without following the proper, transparent rulemaking process that is dictated by the
Administrative Procedure Act.

This “Guidance” would substantively change the Agencies’ policy on waters subject to
jurisdiction under the Clean Water Act; undermine the regulated community’s rights and
obligations under the Clean Water Act; and erode the Federal-State partnership that has long
existed between the States and the Federal Government in implementing the Clean Water Act.
By developing this “Guidance,” the Agencies have ignored calls from state agencies and
environmental groups, among others, to proceed through the normal rulemaking procedures, and
have avoided consulting with the States, which are the Agencies’ partners in implementing the
Clean Water Act.

The Agencies cannot, through guidance, change the scope and meaning of the Clean
Water Act or the statute’s implementing regulations. If the Administration seeks statutory
changes to the Clean Water Act, a proposal must be submitted to Congress for legislative action.
If the Administration seeks to make regulatory changes, a notice and comment rulemaking is
required.

We are very concerned by the action contemplated by the Agencies, and we strongly urge
you to reconsider the proposed “Guidance.”

Thank you for your attention to this matter.

Sincerely,
Bob Gibbs Tim Holden
Member of Congress Member of Congress

Johp Mica . “Nick Rahall
Member of Congress Member of Congress
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The Honorable Jeff Flake
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Flake:

Thank you for your letter of April 14, 2011, to the U.S. Environmental Protection Agency (EPA)
Administrator Lisa P. Jackson and the U.S. Department of the Army Assistant Secretary (Civil
Works) JoEllen Darcy regarding draft guidance clarifying the definition of “waters of the United
States.” I understand your interest in the significant issues associated with the geographic scope
of the Clean Water Act (CWA), which are so central to the agencies’ mission of assuring
effective protection for human health and water quality for all Americans. We appreciate the
opportunity to respond to your letter.

Recognizing the importance of clean water and healthy watersheds to our economy,
environment, and communities, on April 27, 2011, EPA and the U.S. Army Corps of Engineers
(Corps) released draft guidance that would update existing policies on where the CWA applies.
We want to emphasize that this guidance was issued in draft and is not in effect. The agencies
published the draft guidance in the Federal Register on May 2, 2011, and are requesting public
comment until July 31, 2011. The guidance will not be made final until the after the comment
period has closed and any revisions are made after careful consideration of all public input.

It is also important to clarify that the draft guidance would not change existing requirements of
the law nor substantially increase the geographic scope of waters subject to protection under the
CWA. The extent of waters covered by the Act remains significantly less than the scope
protected under the law prior to Supreme Court decisions in SWANCC and Rapanos, and the
agencies’ guidance cannot change that. We believe that guidance will be helpful in providing
needed improvements in the consistency, predictability, and clarity of procedures for conducting
jurisdictional determinations, without changing current regulatory or statutory requirements, and
consistent with the relevant decisions of the Supreme Court.

We share your interest in proceeding with an Administrative Procedure Act rulemaking as soon
as possible to modify the agencies’ regulatory definition of the term “waters of the United
States” to reflect the Supreme Court decisions in SWANCC and Rapanos. Rulemaking assures an
additional opportunity for the states, the public, and stakeholders to provide comments on the
scope and meaning of this key regulatory term. EPA and the Corps hope to publish a Notice of
Proposed Rulemaking on potential regulatory changes later this year.



Clean water provides critical health, economic, and livability benefits to American communities.
Since 1972, the CWA has kept billions of pounds of pollution out of American waters, and has
doubled the number of waters that meet safety standards for swimming and fishing. Despite the
dramatic progress in restoring the health of the Nation’s waters, an estimated one-third of
American waters still do not meet the swimmable and fishable goals of the Clean Water Act.
Additionally, new pollution and development challenges threaten to erode our gains, and demand
innovative and strong action in partnership with Federal agencies, states, and the public to ensure
clean and healthy water for American families, businesses, and communities. EPA and the Corps
look forward to working with the public, our federal and state partners, and Congress to protect
public health and water quality, and promote the nation’s energy and economic security.

We appreciate the opportunity to respond to your letter. We hope you will feel free to contact us
if you have additional questions or concerns, or your staff may call Denis Borum in EPA’s
Office of Congressional and Intergovernmental Relations at (202) 564-4836 or Chip Smith in the
Office of the Assistant Secretary (Civil Works) at (703) 693-3655.

Sincerely,

OEllen Darcy
distant Secretary (Civil ks)
#S. Department of the Army

Nancy K. Stoner
Acting Assistant Administrator
U.S. Environmental Protection Agency
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The Honorable Lisa Jackson

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, DC 20460

Dear Administrator Jackson:

We are writing to express our deep concern with EPA’s continuing, questionable,
regulatory actions in implementing the “Lead: Renovation, Repair and Painting Rule”
(LRRP). Following EPA’s flawed implementation of the original rule last year that
resulted in too few certified contractors, lack of training opportunities, poor consumer
education and inaccurate lead test kits, the agency went on to remove a provision of the
rule to allow consumers to opt-out of the rule if there were no pregnant women or
children under six present in pre-1978 housing, effectively increasing the number of
homes subject to the rule from 38 million to 79 million. Now, EPA is undertaking two
more regulatory actions to expand the scope and compliance requirements of the LRRP
well beyond the scope and intent of the original rule.

The first of the two actions is the current proposed final rule to institute
“Clearance Testing” to ensure that renovation work areas are adequately cleaned after
certain renovation work is completed, even though EPA has not demonstrated that the
current requirements are deficient and that the additional requirements are necessary.
These expensive, disruptive multiple dust wipe tests would have to be done through EPA-
accredited labs after every renovation is completed. In addition, depending on the type of
renovation work, the new rule would require ensuring that the renovation work areas (and
adjacent areas) meet stringent abatement clearance standards not applicable to LRRP
activities before a homeowner can even reoccupy the area. Practically speaking, this
makes every home renovation and window and door replacement covered by the rule a
potential costly abatement, not a renovation, without proven benefit. That is not the
intent of the LRRP. '

Overall, we have several concerns about this proposal, including: EPA lacks the
authority under the Toxic Substances Control Act (TSCA) to impose dust wipe testing or
clearance requirements on renovators; EPA's proposal is inconsistent with TSCA because
it eliminates the distinction between lead abatement activities and renovation work;
clearance testing results would make contractors liable for any lead present in a home,
even outside renovation work areas; the cost of the rule would far outweigh any possible
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benefits; EPA's has failed to provide any data or circumstances to justify the proposed
expansion of the LRRP Rule; home renovations, especially energy efficient
improvements will needlessly be discouraged and in many cases simply not done; and the
regulatory burden will become so great that many renovators will simply not perform
renovations in pre-1978 homes, and that the lack of firms willing to perform such
renovations will only increase costs further.

Our concern is heightened more by EPA’s intent to further expand the rule when
it has failed to properly implement current provisions of it. EPA has significantly failed
in implementing the current provisions by essentially waiving the requirements that pre-
renovation test kits must meet EPA’s accuracy criteria by September 1, 2010. To date,
no such kits are available yet much of the rule was predicated on this measure being met
and worse, meaning many homeowners will needlessly incur the additional renovation
costs of complying with this rule triggered only because of inaccurate test kits and not
because of the presence of lead based paint at EPA’s regulated levels. EPA has not been
responsive in addressing this serious matter.

In addition, EPA’s proposed expansion comes after already expanding the
original rule in July 2010 by removing the “Opt-out” provision from the original rule no
longer allowing homeowners to waive compliance with the rule if there were no pregnant
women or children under six present. By EPA’s estimates alone, that action increased
compliance costs by $336 million in this first year, without EPA citing any new data to

‘support its decision.

In addition to the proposed expansion of LRRP to include clearance testing, EPA
has also taken the initial steps to extend the rule to commercial and public buildings—
even though Congress only granted EPA authority to issue guidelines for work practices
applicable to RRP activities in these buildings. We are very concerned that an expansion
of the LRRP to public and commercial buildings would unduly discourage needed
building improvements in these buildings, increase costs unnecessarily in both the private
and public sectors and hinder job creation in the depressed commercial construction
market.

For these reasons we strongly urge that EPA not approve a final rule requiring
additional, onerous clearance and dust wipe testing under the LRRP because they have
not been justified and EPA’s authority to do so is questionable. We also strongly urge
that EPA not move forward with a proposed rule to expand the scope of the LRRP to
include public and commercial buildings for the same reasons.

Sincerely,
Representative Robert Latta Representative Austin Scott

Member of Congress Member of Congress
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Representative Leonard Boswell
Member of Congress

./\

Representative Steven LaTourette
Member of Congress

epresentative Collin Peterson
Member of Congress
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Member of Congress
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Representative Louie Gohmert
Member of Congress
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Reprdbentative Steve Womack
Member of Congress

Representative Mike Simpson
Member of Congress
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Representative Rick Berg 2‘_ esentatlve Mick Mulvaney
Member of Congress Member of Congress
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epresentative Adrian Smith
Member of Congress

epresentative Michele Bachmann
Member of Congress

cc: Cass Sunstein, Administrator of the Office of Information and Regulatory Affairs,
Office of Management and Budget
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U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Flake:

Thank you for your letter of May 10, 2011, to the U.S. Environmental Protection Agency (EPA) about
EPA's 2008 Lead Renovation, Repair, and Painting Rule (RRP rule), and the Agency’s efforts regarding
the renovation of public and commercial buildings.

As you are aware, Congress directed EPA to develop training and certification requirements for lead
activities, including renovations, as part of the Residential Lead-Based Paint Hazard Reduction Act

of 1992 (“Title X”). EPA issued the RRP rule in 2008, and it became fully effective in April 2010. The
rule provides simple, low-cost, common-sense steps contractors can take during their work to protect
children and families from exposure to lead dust. These requirements are key to protecting all
Americans and especially vulnerable populations, such as children and pregnant women, from the
harmful effects of lead exposure.

Since the RRP rule became final, EPA and states have made significant progress in implementing its
requirements, which will protect millions of children from exposure to lead-based paint during
renovation activities. As of the end of May 2011, more than 660,000 renovation and remodeling
contractors have been trained in lead-safe work practices, more than 88,000 firms have been certified,
and more than 540 training providers have been accredited to provide training in lead-safe work
practices.

Shortly after the final RRP rule was promulgated in 2008, several lawsuits were filed challenging the
rule. These lawsuits (brought by industry representatives as well as environmental and children's health
advocacy groups) were consolidated in the federal Circuit Court of Appeals for the District of Columbia
Circuit. On August 26, 2009, EPA signed a settlement agreement with the environmental and children's
health advocacy groups and shortly thereafter the industry representatives voluntarily dismissed their
challenge to the rule.

The settlement agreement required EPA to propose changes to the RRP rule, including consideration
of dust wipe testing. Accordingly, on April 22, 2010, EPA issued a Notice of Proposed Rulemaking
(NPRM) under the authority of Section 402(c)(3) of the Toxic Substances Control Act to take public
comments on the question of dust wipe testing. The NPRM was published in the Federal Register on
May 6, 2010, opening a 60-day public comment period. At the request of several stakeholders, and
because EPA recognized the importance of the issues raised by the NPRM, EPA extended the public
comment period for an additional 30 days on July 7, 2010.
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Commenters on the proposed rule raised a number of issues, including many of the issues described in
your letter. EPA reviewed the more than 300 comments on the proposal and has carefully considered
them in determining what final action on the proposal should be taken. A summary of these comments
and EPA's responses will be made publicly available in the docket when the final rule is published.

With respect to the content or substance of the final action, the settlement agreement does not constrain
the Agency's traditional discretion with respect to taking a final action on a proposal for rulemaking.
Under the Administrative Procedure Act (APA) agencies have the discretion to make changes to what
was proposed, provided that such changes are a "logical outgrowth" of the proposal. The settlement
agreement does nothing to disturb this discretion under the APA.

The settlement agreement calls for EPA to take final action on the proposal by July 15, 2011. EPA
intends to meet this deadline. The final rule is currently undergoing review by the Office of
Management and Budget.

The settlement agreement also required EPA to fulfill the obligations Congress placed on the Agency in
Title X, which required EPA to “revise the [abatement] regulations ... to apply the regulations to
renovation or remodeling activities in ... public buildings constructed before 1978, and commercial
buildings that create lead-based paint hazards”. With respect to renovations on the exterior of such
buildings, the settlement agreement, as amended, provides that EPA must issue a proposal by June 15,
2012, and take final action on the proposal by February 15, 2014. In addition, EPA also agreed to
determine whether hazards are created by renovations on the interiors of such buildings. For those
interior renovations that create lead-based paint hazards, EPA agreed to issue a proposal by July 1, 2013,
and take final action on the proposal no later than eighteen months after that.

As required by the settlement agreement and Federal law, EPA is currently developing a proposal to
address exterior renovation jobs on public buildings constructed before 1978 and commercial buildings
that, by virtue of their close proximity to residences and child-occupied facilities (i.e., buildings
frequented by children under the age of six), create lead-based paint hazards. EPA is also organizing a
Small Business Advocacy Review (SBAR) panel to provide input that will be used by EPA during the
development of the proposed rule. SBAR panels are comprised of representatives from the agency
conducting the rulemaking (EPA in this case), the Small Business Administration, and the Office of
Management and Budget. The Panel will consult with small entities on cost and economic implications
of these future regulations. The SBAR panel will also seek information from participants on the types of
activities typically undertaken during the renovation of public and commercial buildings and alternative
regulatory requirements. As part of the rulemaking process, EPA also assesses the costs and benefits of
any regulation it is required by Congress to implement. EPA is still gathering information to inform the
development of an assessment of costs and benefits of this future proposed rule.

EPA will take public comment on the proposal and will carefully consider the comments in determining
what final action should be taken. The settlement agreement does not constrain the Agency's traditional
discretion with respect to taking a final action on a proposal for rulemaking.

You also raise a question about available lead test kits. The preamble to the 2008 Lead Renovation,
Repair, and Painting (RRP) Rule states that before September 1, 2010, lead test kits must meet only a



false negative performance criterion, and that recognition of kits that meet only this criterion will be
acceptable until EPA publicizes the recognition of the first improved test kit that meets the false
negative criterion and also a false positive criterion. However, there is no regulatory requirement that
improved test kits that meet both criteria must be available.

Although EPA has evaluated four test kits submitted by manufacturers prior to September 1, 2010,
none met both the false negative and false positive performance criteria. However, one kit met the false
negative criterion only and was recognized by EPA on August 31, 2010. At this time, three test kits are
recognized by EPA as meeting only the false negative criterion and may be used by homeowners and
contractors to determine whether a home may be excluded from the requirements of the rule. The
Agency therefore fulfilled its commitment stated in the 2008 RRP Rule to evaluate improved kits
submitted by manufacturers.

Again, thank you for your letter. If you have additional questions or concerns, please contact me or your
staff may contact Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental

Relations at (202) 566-2753.

<7
ephen A. Owens
§sispant Administrator

Sincerely,
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February 24, 2012

President Barack Obama

The White House

1600 Pennsylvania Avenue, NW
Washington, D.C. 20500

Dear Mr. President,

In the coming weeks, your Administration, led by the Environmental Protection Agency (EPA),
will make a sct of decisions about the future of Arizona’s largest coal-fired power plant, the
Navajo Generation Station (NGS). Although part of the decision relates to power gencration and
its potential impact on haze in the Grand Canyon, the outcome will also have a profound impact
on the state and tribal economies as well as the supply of water which is of paramount concern to
all of us in Arizona,

In August 2009, EPA began a formal review of the NGS in order to determine the Best Available
Retrofit Technology for the plant. We agree that efforts to make progress toward the long-term
goal of reducing haze in Class I arcas are important. We also believe that it is possible to craft a
rule that is in compliance with the Regional Haze rule without jeopardizing the health and well-
being of the affected Tribes, the state economy, and critical water supplies.

The economic impacts of the options being considered will resonate throughout our state and
could be especially devastating to the Navajo Nation and Hopi Tribe. It is our understanding that
NGS, located on the Navajo Nation, and Kayenta Coal Mine, together provide jobs for over
1,000 employees, more than 80 percent of whom are Navajo. According to an Arizona State
University study, NGS and the mine will indirectly account for more than $20 billion in Gross
State Product for Arizona between 2011 and 2044, and contribute approximately 3,000 jobs
annually.

We also urge you to consider the unique role that NGS has with respect to the Central Arizona
Project (CAP), which supplies water to 80 percent of Arizona’s population. NGS provides 95
percent of the power for the federally authorized CAP. It was an historic environmental
compromise to protect the Grand Canyon and provide water for CAP that led to the construction
of NGS. By statute, the United States has the largest single share of power output from NGS for
the pumping of water by CAP.

FROR B ORIV PARTE



We have been advised that a recently released study sponsored by the Department of the Interior,
and conducted by the National Renewable Energy Lab, estimates that the cost of water will
increase between 13 percent and 32 percent as a result of actions contemplated by EPA. We
understand that the report notes that the increase will fall disproportionately on the Tribes and
agricultural community. Inlieu of paying for renewable water supplies provided by CAP, there
is the risk that the agricultural consumers will return to the use of disappearing ground water
supplies. This outcome would defeat the entire rationale for CAP, which still ranks as one of the
largest reclamation projects in history.

Mr. President, we appreciate the opportunity to raise these issues. We ask that the Administration
take these and other comments into consideration as it judiciously moves to develop a sound and
reasonable solution for NGS.

Sincerely,
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Mem{)er of Congress Member ;;gongrcss

PAUL GOSAR, D.D.S
Member of Congress
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BEN QUAYL
Member of Congress Member of Congress

Cc: Hon. Ken Salazar, Secretary of the Interior
Cc: Hon. Steven Chu, Secretary of Energy
Cc: Hon. Lisa P. Jackson, Administrator, U.S. Environmental Protection Agency
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The Honorable Jeff Flake
U.S. House of Representatives
Washington, D.C. 20513

Dear Congressman Flake:

Thank you for your letter of February 24, 2012, to President Obama, co-signed by five of your
colleagues, concerning the U.S. Environmental Protection Agency’s upcoming action on the Regional
Haze Federal Implementation Plan (FIP) for the Navajo Generating Station (NGS). The President has
asked that I respond on his behalf.

We understand your concerns and appreciate your interest in developing a viable solution. We have met
with tribal stakeholders to assess their needs and issues with regard to the FIP. In addition, the EPA met
with CAP to discuss the FIP and recently we met with representatives of the Maricopa-Stanficld
Irrigation and Drainage District. We look forward to continuing the discussions with all interested
parties.

We realize the significance of the NGS facility to the Navajo, Hopi, Gila River, and other tribes, as well
as many others who depend on the power from NGS for a variety of purposes. In a recent letter to
Interior Secretary Salazar and Energy Secretary Chu, EPA Administrator Jackson affirmed her
commitment to collaborate with those agencies “on creative solutions to protect the environment, human
health and natural resources, while honoring tribal communities and advancing our nation’s renewable
energy future.” A copy of her letter is enclosed. The EPA staff has been meeting periodically with
representatives from the Departments of Interior and Energy to discuss the National Renewable Energy
Laboratory report and to better understand the many issues associated with the NGS plant.

I assure you we will consider the information in your letter, as well as what we learn in our continued
stakeholder meetings, in developing a FIP that fully meets the requirements of the Regional Haze Rule.
We expect to propose the FIP this summer; it will be open for public comment for at least 90 days and
the EPA will hold several public hearings during this time. We welcome any additional information you
may have for our consideration.

tnternet Address (URL] « http /iwww.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Josh Lewis in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2095.

Sincerely,

Gina McCarthy
Assistant Administrator

Enclosure

cc: Jared Blumenfeld
Regional Administrator, EPA Region IX
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June 28, 2012

President Barack Obama

The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Administrator Jackson,

We write to raise concern regarding the Environmental Protection Agency’s management of the
regional haze state implementation plan (SIP) for the State of Arizona.

As you are aware, under the Clean Air Act (CAA), states are responsible for developing and
submitting SIPs addressing regional haze and other “visibility protection” requirements. Under
the CAA regional haze program, the states are the primary regulatory authorities and the State of
Arizona submitted a regional haze SIP in February of 2011 that has yet to be either approved or
disapproved by the agency. Unfortunately, we understand that several nongovernmental
organizations (NGOs) have filed suit against EPA and are seeking to compel the agency to issue a
federal implementation plan (FIP) addressing regional haze. While the State of Arizona has
intervened as a party in the suit, we are concerned that EPA has sought to settle with the plaintiffs
by agreeing to deadlines for the Arizona Department of Environmental Quality (ADEQ) as well as
agreeing to issuc a FIP - and has done so without consulting with the State.

Rather than continuing to move forward on a path that would end in federal intervention in critical
air quality planning decisions best left to the states, we urge EPA to act on Arizona’s SIP proposal
rather than issue a FIP. Though it was submitted after the statutory deadline, it is our
understanding that EPA has an obligation under the CAA to make a determination as to whether
Arizona’s regional haze SIP submittal meets the CAA’s minimum standards and cannot ignore it
and simply promulgate a regional haze FIP for the State. With an 18-month statutory timeframe
for an EPA decision on this, the 15 months that EPA has had the State’s proposed SIP should
represent sufficient time for the agency to act. Should any deficiencies be identified and spelled
out in the SIP process, EPA should allow time for the State to provide additional information,
correct any deficiencies, and demonstrate why a FIP is not appropriate. It would appear that EPA
taking such a posture in negotiations resulting from litigation would be consistent with the
Congress’ intention in the CAA,

At a minimum, EPA should seek to consult with ADEQ regarding the proposed timeframes in the
consent decree for EPA action on the State’s regional haze implementation plan or the
displacement of this plan by EPA’s promulgation of a FIP. Given the central importance of the
states’ policy-making and implementation role, it is crucial that state officials be involved in the
establishment of deadlines applicable to EPA action on their states’ regional haze implementation
plans,



President Barack Obama
June 28, 2012
Page 2

EPA’s delay in the SIP approval process invited a lawsuit and the subsequent negotiations with
NGOs without input from the State appears on its face to be in contravention of the CAA’s goal of
states maintaining primacy in this regulatory context and could yield a regulatory outcome that is
less than opportune for Arizona residents. We are aware and greatly encouraged that EPA has
worked constructively in the past year with North Dakota, Montana, and Nevada in approving
regional haze SIPs. We ask that EPA provide the State of Arizona with a meaningful opportunity
to provide input on the relevant issues related to the regional haze state implementation plan and
consider information provided by the State that is relevant to the process.

Sincerely,

JY W futrid
Jipid S

cc: Lisa Jackson, Administrator, U.S. EPA
Gina McCarthy, Assistant Administrator, U,S. EPA Office of Air and Radiation
Jared Blumenfeld, Regional Director, U.S. EPA Region 9



(ongress of the United States

WASHINGTON, DC 20510

January 18, 2013

The Honorable Lisa P. Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, D.C. 20460

Dear Administrator Jackson:

We are writing in support of the Arizona Department of Environmental Quality’s
(ADEQ) request for an extension of the public comment period for responding to EPA’s
partial disapproval of Arizona’s Regional Haze State Implementation Plan (SIP).!

It is our understanding that ADEQ is seeking to work collaboratively to address
issues and EPA-identified deficiencies before the agency takes further action. However,
moving forward with substantive revisions to the Arizona SIP will likely trigger the need
for ADEQ to provide reasonable notice and a public hearing to interested Arizonans and
related stakeholders. The current 42-day public comment period provided by EPA
appears to deprive both agencies of this opportunity and instead will force ADEQ to
divert its limited resources away from analyzing technical issues raised by EPA and
toward drafting comments for the administrative record.

An extension of the comment period would appear consistent with EPA’s stated
preference “that all emission control requirements needed to protect visibility be
implemented through the Arizona State Implementation Plan.”” We thank you for your
consideration and ask that this matter be handled in strict accordance with existing
agency rules, regulations, consent decrees, and ethical guidelines.

Sincerely,
2y 77
effPlake John McCain
United States Senator United States Senator

' See 7 Fed. Reg. 75704 to 75737 (Dec. 21, 2012).
%77 Fed. Reg. 75706 (Dec. 21, 2012).
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The Honorable Jeff Flake

United States Senate

B-85 Russell Senate Office Building
Washington, DC 20510

Dear Senator Flake:

Thank you for your letter of January 18, 2013, concerning an extension of the public comment
period on our action proposing to approve in part and disapprove in part Arizona’s Regional
Haze State Implementation Plan (SIP). I share your concern regarding the limited time available
for the Arizona Department of Environmental Quality to make substantive revisions to the
Regional Haze SIP. In response to your request and others, my office has extended the deadline
for public comments by 30 days to March 6, 2013.

We are committed to working with the State to resolve as many issues as possible before we
complete our final rule on the Arizona Regional Haze SIP. The final rule is due on July 15,
2013, as legally required by a consent decree.

[ appreciate your interest in Arizona’s Regional Haze SIP, and look forward to your continuing
support for our collaboration with Arizona in resolving the issues that EPA has identified in the
SIP.

We trust this information will be helpful in responding to your constituent’s concerns. If we can
be of further assistance, please call my Congressional Liaison, Brent Maier, at 415-947-4156.

Sincerely,

Printed on Recycled Paper
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Bnited Dtates Senate

WASHINGTON, DC 20510

March 7, 2013

President Barack Obama
President of the United States
The White House

1600 Pennsylvania Avenue
Washington, D.C, 20500

Dear President Obama:

Last month the Environmental Protection Agency (EPA) published a proposed rule that
would require the Navajo Generating Station (NGS) located in northern Arizona to install the
most expensive emissions-control technology aimed at improving visibility, Both the capital
costs of that technology, up to $1.1 billion, and the visibility benefits are in dispute—the
National Renewable Energy Laboratory claims the level of visibility improvement is uncertain,'
while EPA asserts that those benefits would be perceptible, All sides agree, however, that
installing this new technology would raise costs on the Bureau of Reclamation, a 24,3% owner
of NGS.” We understand that those increased costs would result in higher water rates for
Arizonans, with potentially devastating consequences for Native American communities,
farmers, and residential water customers who are least able to afford it,

The impact of the rate increase would be profound. By way of example, the United States
entered a water-settlement agreement with the Gila River Indian Community in 2004, entitling
the Community to more than 300,000 acre-feet of water from the Central Arizona Project (CAP).
The United States also committed hundreds of millions of dollars to construct and repair
irrigation infrastructure on the reservation that will enable the Community to use its CAP
allocation. It is entirely possible that EPA’s proposal could render that investment useless by
making the water too expensive for the Gila River Indian Community to purchase, Those higher
rates could have a similarly negative effect on other tribes with CAP allocations, not only
rendering the water more expensive but accelerating the depletion of tribal subsidies that are
available to offset some of those costs,

Likewise, non-Indian communities stand to lose. For farmers, the increased costs threaten
to force them back to using more groundwater—by some accounts doubling groundwater

' National Renewable Energy Laboratory, Navajo Generating Station and Alr Visibllity Regulations: Alternatives
and Impacts (hereinafier “NREL Study™) at iv and 113 (*The body of research to date is inconclusive as to whether
removing approximately two-thirds of the current NOx emissions from Navajo GS would lead to any perceptible
improvement in visibility at the Grand Canyon and other areas of concern.”).

? EPA Praposed Rule at 55 (Jan. 18, 2013) (“However, because of CAP's nearly complete reliance on NGS for
power, we estimate that CAP water rates would increase by $8.40 per AF, representing a 6 percent increase in rates
to M&I users and a 14 percent increase to tribas and agricultural water users.”); see also NREL Study at iii. (“The
cost burden of either SCR option or shutdown would probably fall more heavily on the Bureau of Reclamation....”).
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pumping in irrigation districts that currently receive large allocations of CAP water. Doing so
would undermine over three-decades of bipartisan sustainable water policy developed by the
likes of Bruce Babbitt and Jon Kyl, among many others, What's more, the increase in residential
water rates would negatively affect families that are struggling to get back on their feet and

cannot afford rate increases for visibility “improvements,” which your own agencies do not agree
upon,

Thus far, EPA, the Department of the Interior, and the Department of Energy have tried
to reassure our constituents by providing a vague comzmtment to seek appropriations for the
federal portion of the proposed pollution controls,® Such a response is misleading, [t suggests
that the solution is to simply override deficit control measures to pay for EPA-imposed costs. We
believe it would be irresponsible for EPA to run the risk of unilaterally undermining federal
obligations to Native American communities, eroding sustainable water policy, and imposing
significant costs on struggling Arizonans, all while adding to our crippling national debt. Given
the divergent views of the Administration’s own agencies, we believe EPA should refrain from
imposing the most expensive technology at this time. In light of your recent nominations, we
hope that those individuals that are confirmed to head up the relevant departments will make
efforts to understand these issues and chart a path forward that does not unnecessarily increase
costs on those that are least able to afford it.

Sincerely,
7 S AP
JEFF FLAKE JOHN MCCAIN
United States Senator United States Senator

cc: The Honorable Ken Salazar, Secretary of the Interior
The Honorable Steven Chu, Secretary of Energy
The Honorable Bob Perciasepe, Acting Administrator, Environmental Protection Agency

¥ Joint Federal Agency Statement Regarding Navajo Qenerating Starion at 3 (Jan. 4, 2013); see also EPA Proposed
Rule at page 53.
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MAY 2 0 2013

The Honorable Jeff Flake
United States Senate
Washington, D.C. 20510

Dear Senator Flake:

Thank you for your letter to President Barack Obama dated March 7, 2013, co-signed by Senator
McCain, concerning the Joint Federal Agency Statement Regarding Navajo Generating Station
and the U.S. Environmental Protection Agency’s (EPA) proposed rulemaking to implement the
Best Available Retrofit Technology (BART) requirement of the Clean Air Act for the Navajo
Generating Station (NGS). We have been asked to respond on the President’s behalf.

Congress established the national goal of restoring visibility in National Parks and Wilderness
Areas to natural conditions and directed EPA to take action to reduce visibility impairment in
these areas. The NGS is located on the Navajo Nation in northern Arizona near eight National
Parks and three Wilderness Areas, and is less than 20 miles from the eastern boundaries of the
Grand Canyon National Park. The scenic vistas at the Grand Canyon, and the other National
Parks and Wilderness Areas near NGS, draw millions of visitors each year to Arizona and other
states in the Southwest. These visitors contribute approximately $1 billion annually to the
region’s economy.

We share your intcrest in ensuring a path forward for NGS that continues to provide economic
support to the Navajo Nation and Hopi Tribe and avoids increasing the costs of water to Native
American communities, farmers, and residential water customers in Arizona as much as possible.
For the past 3 years, EPA and the Department of the Interior (DOI) have communicated
extensively with many tribes, and with members of the agricultural community, the owners of
NGS, Central Arizona Water Conservation District, and other stakeholders. We understand the
significance of NGS to numerous entities and tribes located in Arizona, including the Navajo
Nation, Hopi Tribe, and Gila River Indian Community. We also recognize our shared Federal
trust responsibility for tribes and their members.

The DOI has numerous interests in NGS and its emissions, the most significant of which include
Bureau of Reclamation’s 24.3 percent interest in NGS power generation, which supports the
delivery of Central Arizona Project water and the implementation of several Indian water
settlements, the National Park Service’s management of eight National Parks affected by NGS
emissions, the Bureau of Indian Affairs approval of leases and rights-of-way on tribal trust lands
in furtherance of the DOI’s trust responsibilities to Indian tribes, and the Office of Surface
Mining’s oversight of permitting at the Kayenta Coal Mine. The DOI’s multiple interests in
NGS and its many stakeholders, in combination with EPA’s BART rulemaking, provided the



primary impetus to the issuance of the DOI-EPA-Department of Energy’s Joint Federal Agency
Statement and creation of a joint Federal agency working group regarding NGS.

The EPA’s goal in issuing a proposed BART determination for NGS was to develop a flexible
approach that could support continued plant operation well into the future. The EPA’s unique
proposal describes three alternatives to the proposed BART determination and encourages
interested parties to suggest additional options. The alternatives are designed to provide
flexibility to the owners in light of the other processes that are currently underway, such as lease
renewals. The proposal provides this flexibility by crediting NGS for the early and voluntary
reduction of nitrogen oxide emissions beginning in 2009, and extending the compliance time for
achieving BART emissions reductions to 10 years or longer. As a result, we believe that the
proposal recognizes the many factors at play with NGS and the uncertainties that currently exist,
and the additional time provided makes it easier for the owners to plan for the future of the plant.
In response to requests from stakeholders, and in recognition of the complex issues surrounding
NGS, EPA extended the original 90 day comment period on this proposal for another 90 days.
The EPA looks forward to receiving comments on alternatives and other issues related to the
proposal and will consider all information in its final decision.

The EPA’s analysis in the proposed BART rule demonstrates that the installation and operation
of the proposed BART controls at NGS would result in the largest visibility improvements in the
Nation from the control of a single stationary source. This analysis considers all the information
and analyses submitted in response to its Advanced Notice of Proposed Rulemaking, including
the National Renewable Energy Laboratory report cited in your letter and new information from
many sources. The analysis also projects significantly lower capital costs for the controls that
would be required under the proposed rule than those reflected in your letter.

Congress charged the EPA and the Federal land managers with protecting and improving
visibility in our National Parks and Wilderness Areas. We share and appreciate your concern in
ensuring a path forward for protecting visibility in these treasured natural areas that honors our
obligations to tribes and supports the short and long term sustainability of the regional economy.

If you have further questions, please contact cither of us or your staff may call Deputy Director
Stephenne Harding in DOI’s Office of Congressional and Legislative Affairs at (202) 208-7693,
or Mr. Josh Lewis in EPA's Office of Congressional and Intergovernmental Relations at (202)

564-2095.
Sincerely,
W /J "
Sally Jewel Bob Perciasepe
Secretary Acting Administrator

Department of the Interior Environmental Protection Agency
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WASHINGTON, LU 20510

November 5, 2013

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W,
Washington, DC 20460

Dear Administrator McCarthy:

We are writing regarding the Environmental Protection Agency (EPA) Brownficlds and
l.and Revitalization Program. As you know, the Brownfields Program provides a tool for local
communities seeking to remediate and redevelop hazardous or underutilized propertics. In 2013,
the EPA Region 9 Office appears not 1o have issued a single Brownfields “Assessment Grant” in
the State of Arizona for the first time in at least the last 5 years.

We respectlully request that you provide the reasoning for why EPA declined to award an
Assessment Grant to any applicant in the State of Arizona for 2013. Let us emphasize that we
arc not asking lor you to take any action on this matter that would contravene existing rules,
regulations and guidelines, nor arc we requesting preferential treatment for any single intcrest or
sclect group of interests under this program. We understand that EPA awards grants under this
program on a competitive basis using certain threshold criteria.  We are not asking you 1o revisit
past decisions or to construe this letter as an appeal of any application for the 2013 award year.
Rather, we simply seek assurances that fairness is being observed in the Brownfields Program.

el @/%

/John McCain Jeff Fgke ¢ & ¢
United States Senator United States Senator
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Washington, D.C. 20515
Dear Congressman Flake:

Thank you for your letter of November 5, 2013, concerning applicants for Brownfield grants in Arizona.
[ appreciate your interest in the Brownfields Program and your support of communities in the state of
Arizona.

As you know, the Small Business Liability Relief and Brownfields Revitalization Act assists states and
communities throughout the country in their efforts to revitalize and reclaim brownfields sites. The
Brownfields Program is an excellent example of the success that is possible when people of all points of
view work together to improve the environment and their communities. To date, the U.S. Environmental
Protection Agency has leveraged $20.1 billion and leveraged over 90,000 jobs.

From 2009 to 2013, the EPA Brownfields Program received 34 proposals from communities in the state
of Arizona. Arizona has one of the highest rates of success with 13 of the 34 proposals submitted being
selected for award for a 38% success rate. To date, there are 14 active brownfields grants serving
communities in Arizona. Unfortunately, despite their historically high success rate, the four Arizona
communities that submitted proposals in the FY 2013 grant competition cycle did not rank high enough
to be selected for award. As in past years, the Brownfields Program received requests for more than four
times the amount of grants than there was funding available. The FY 2013 application process was
highly competitive with the EPA receiving proposals for 885 grants. From these proposals, the EPA was
only able to fund 240 grants. Upon request, the EPA is happy to provide unsuccessful applicants with a
debriefing to discuss the strengths of the applicant's proposal and areas where it could be improved. In
addition, we encourage unsuccessful applicants to contact their regional Technical Assistance to
Brownfields Communities (TAB) grantee who can provide them with additional technical assistance in
applying for the EPA Brownfields grants in the future. The TAB grantee providing support to
communities in Arizona is the Center for Creative Land Recycling.

Complementing the competitive application process, the Arizona Department of Environmental Quality
receives the EPA’s funding to administer its State and Tribal Response Program. This Program provides
resources to perform Brownfield assessment and cleanup work in communities throughout the state. In
addition, local governments, tribes, non-profit organizations and others can also apply to the EPA non-
competitively for assessment work directly through the EPA’s Targeted Brownfield Assessment
program. Interested communities may contact their regional brownfield coordinator for more
information.

The EPA Brownfields Program’s FY 2014 grant competition is now closed. However, we encourage
communities in Arizona to continue to apply in the FY15 brownfields grant competition. If communities
would like to get a head start on their proposals, they may review the selection criteria for grant

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable o Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



proposals in the Proposal Guidelines for Brownfields Assessment, Revolving Loan Fund, and Cleanup
Grants (November 2013) posted on our brownfields website at www.epa.gov/brownfields.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Raquel Snyder, in the EPA's Office of Congressional and Intergovernmental Relations, at
Snyder.Raquel@epa.gov, or at (202)-564-9586.

Sincerely,
Mathy Stanislaus
Assistant Administrator



Congress of the nited States
aslington, BE 20313

November 13, 2013

‘The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W,
Washington, DC 20460

Dear Administrator McCarthy,

As members of the Senate and Congressional Western Caucuses, we are contacting you
regarding our opposition to the Environmental Protection Agency’s (EPA) efforts to significantly
cxpand federal regulatory authority under the Clean Water Act.

As you know, the EPA has sent a draft rule to the Office of Management and Budget (OMB)
regarding the definition of “the waters of the United States™ under the Clean Water Act. Based
on EPA’s draft scientific report, *Connectivity of Streams and Wetlands to Downstream

Waters,” and the agency’s commitment to rely on this report during the rulemaking process, we
arc concerned that EPA’s final rule may in effect expand federal jurisdiction over all wet areas of
a state. This is despite Congress’s limiting of the EPA’s and the Army Corps of Engineers’
authority under the CWA, as the Supreme Court has consistently recognized.

EPA has indicted the following regarding the so-called Connectivity Report:

“This report, when finalized, will provide a scientific basis needed to clarify Clean Water
Aet jurisdiction, including a description of the factors that influence connectivity and the
mecharisms by which connected waters affect downsiream waters. Any final regulatory
action related to the jurisdiction of the Clean Water Act in a rulemaking will be based on
the final version of this scientific assessment, which will reflect EPA’s consideration of all
comments received from the public and the independent peer review. ”

If EPA believes that the law should be changed based on new scientific research, we would
welcome you sending any proposals to Congress for our consideration. Issuing reports and using
them to potentially change a law duly passed by Congress would invite legitimate legal
challenges and further erode the public’s confidence in our Constitutional system of checks and
balances.

As you may be aware, there has been strong opposition to past cfforts to have the federal
government control all wet arcas of the states. Most recently during consideration of the Water
Resources Development Act (WRDA), a bipartisan group of Senators voied 52 to 44 to reject the
EPA’s Clean Water Act Jurisdiction Guidance which would have also resulted in effectively
unlimited jurisdiction over intrastate water bodies. Efforts to pass legislation to have the federal
government control all non-navigable waters have also failed in past Congresses.



Strong opposition to EPA’s approach is based on the devastating economic impacts that a federal
takeover of state waters would have. Additional regulatory costs associated with changes in
jurisdiction and increases in permits will erect bureaucratic barriers to economic growth,
negatively impacting farms, small businesses, commercial development, road construction and
cnergy production, to name a few. In addition, expanding federal control over intrastate waters
will substantially interfere with the ability of individual landowners to use their property.

We urge you to change course and to commit to operating under the limits established by
Congress., cven if those limits are impermissibly overlooked in the so-called Connectivity
Report. We ask that you work with Congress to address these issues keeping in mind the need to
provide clean water for our environment and communities, while also acknowledging the
important role states play as a partner in achicving these goals. We also ask that you consider the
economic impacts of your policies knowing that your actions will have serious impacts on
struggling familics, seniors, low income houscholds and small business owners.

Sincerely,
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The Honorable Jeff Flake MAY -9 2014 : OFFICE OF WATER
United States Senate
Washington, D.C. 20510

Dear Senator Flake:

Thank you for your November 13, 2013, letter to the U.S. Environmental Protection Agency regarding
the EPA’s joint rulemaking efforts with the U.S. Army Corps of Engineers to revise the agencies’
regulatory definition of the term “Waters of the United States” under the Clean Water Act.

On March 23, the agencies released a proposed rule in order to provide additional clarity regarding the
geographic scope of Clean Water Act jurisdiction and to improve national consistency and
predictability. The agencies took this step in response to requests from a broad range of interests
including industry, agriculture, states, environmental groups, and other stakeholders that we clarify the
geographic scope of Clean Water Act jurisdiction through formal notice and comment rulemaking. The
agencies’ proposed rule was published in the Federal Register on April 21, which began a 90-day public
comment period. During this period, the agencies are launching a robust outreach effort, holding
discussions around the country and gathering input needed to shape a final rule.

Your letter expresses concerns that the agency’s rulemaking efforts will yield a proposed rule that is
inconsistent with the Clean Water Act. In particular, your letter expresses concerns that the agencies will
use the EPA’s draft scientific report, “Connectivity of Streams and Wetlands to Downstream Waters: A
Review and Synthesis of the Scientific Evidence,” in a way that will disregard the limitations on the
agencies’ authority outlined in the Clean Water Act. I can assure you that the agencies respect the limits
on Clean Water Act jurisdiction established in the statute as well as in Supreme Court decisions on this
issue. The agencies’ proposed rule does not protect any new types of waters that have not historically
been covered under the Clean Water Act and is consistent with the Supreme Court’s more narrow
reading of Clean Water Act jurisdiction. At the same time, the agencies’ efforts are being informed by
the latest peer-reviewed science, including the EPA’s draft scientific report, which presents a review and
synthesis of more than 1,000 pieces of scientific literature.

Your letter also expresses concerns regarding the potential economic impacts of the agencies’
rulemaking efforts. The agencies’ proposed rule will help clarify protection under the Clean Water Act
for streams and wetlands that form the foundation of the nation’s water resources, and will benefit
businesses by increasing efficiency in determining coverage of the Clean Water Act. The agencies
conducted an economic analysis of the impacts of the proposed rule, which found that the benefits of the
proposed rule would exceed the costs. The agencies made this analysis publicly available at the time
they released the proposed rule.'®

18 This analysis is available at http://www2.epa.gov/sites/production/files/2014-
03/documents/wus_proposed_rule_economic_analysis.pdf.

Internet Address (URL) * http:/iwww.epa gov
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The agencies’ proposed rule is now open for public comment, and we welcome comments from you and
your constituents during the 90-day public comment period. Comments can be submitted through
www.regulations.gov in Docket No. EPA-HQ-OW-2011-0880.

Thank you again for your letter. Please feel free to contact me if you have any questions on this
important issue, or your staff may call Denis Borum in the EPA’s Office of Congressional and
Intergovernmental Relations at borum.denis@epa.gov or (202) 564-4836.

Sincerely,

£ Tow

Nancy K. Stoner
Acting Assistant Administrator
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General Counsel
Office of Senator Jeff Flake
202-224-4521 (v) 202-228-0506(f)
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TO: Laura Vaught
OF: Environmental Protection Agency

RE; Letter from Members of the Arizona Delegation regarding BART alternative for
Navajo Generating Station

DATE: 12/16/2013
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contain confidential or privileged information. If you are not the intended recipient, any copying, distribution, or
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Congress of the Hnited Htates

WASHINGTON, DC 20510

December 16, 2013

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Room 3000

Washington, D.C,

RE: EPA Federal Implementation Plan for Navajo Generating Station (NGS)
Docket Number: EPA-RG9-OAR-2013-0009

Dear Administrator McCarthy:

We appreciate the opportunity to provide comment on this latest step in the agency’s on-
going regulatory process involving the Navajo Generating Station.

In its October 2013 supplemental filing, EPA recognized the unigue purpose and history
of NGS, as well as the myriad stakeholders that share an interest in the plant. It is that unique
role, which was called inta question by the far-reaching impsacts of EPA’s initial Best Available
Retrotit Technology (BART) proposal.

In response, a Technical Work Group (TWQG) of siakeholders, including the Department
of the Interior, crafied an alternative aimed at mitigating the damage EPA’s original proposal
would have inflicted. While there are diverse positions on the actions that have led us to this
point as well as some of the clements contained within the TWG alternative, we support the
overarching objectives of the TWG’s better-than-BART proposal:’ preserve the federal trust
responsibility, honor legally binding water settlements, and mitigate economic harm to Indian
and non-Indian communities, without adding to the federal deficit by imposing additional costs
on taxpayers.

Given the importance of NGS, we hope EPA will carefully consider comments provided
during the rule making process, We further urge EPA to ensure that potential future regulations
do not render the TWQ@ alternative meaningless.

! Consistent with EPA's supplemental filing an October 22. 2013, this letter is limited in scope 1o Appendix B of the
TWG agreement, the better-than-BART alternative. It should not be construed as a comment on any other provisions
in the TWG agreement, which are unretated to EPA's BART determination.

B/e 90S0-822-202 88|54 4ol JOJeUBS JO 3O Wd 2€:9G:2 £€1L02/91/98C



Thank you for your attention to this important issue, and for including these comments in
the record. As always, we ask that this matter be handled in strict accordance with agency rules,
regulations, and ethical guidelines,

7 Sincerely,
JEFFFLAKE JOBN MCCAIN
United States Senator United States Senator

KIRKPATRICK RON BARBER
Member of Congress Member of Congress

MATT SALMON DAVID SCHWEIKERT
Member of Congress Member of Congress

o4 K e,

ED PASTOR"
Member of Congress

Sap—
YRITEN SRVEMA

Member of Congress Member of Congress

cc:  Anita Les (AIR-2), US EPA, Region 9
EPA Docket No. EPA-R09-OAR-2013-0009
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The Honorable Jeff Flake
United States Senate
Washington, D.C. 20510

Dear Senator Flake:

Thank you for your letter of December 16, 2013, to U.S. Environmental Protection Agency
Administrator Gina McCarthy regarding the proposed federal implementation plan for Navajo
Generating Station (NGS). The Administrator has asked me to reply on her behalf.

We appreciate your support of our October 22, 2013, supplemental proposal that determined that the
Technical Working Group’s alternative emission reduction plan is “better than BART.” We have added
your letter to the administrative record for our proposed rulemaking on NGS.

The Clean Air Act requires major electric generating power plants like NGS to reduce their impact on
affected national parks by reducing their emissions with Best Available Retrofit Technology (BART).
As you are aware, our work to implement BART for this power plant has generated widespread interest
throughout Arizona. We appreciate the unique circumstances surrounding NGS and its importance for a
number of Tribes, farmers, and municipal water users, and are listening carefully to these and many
other stakeholders as we develop this rule. The EPA has received and is currently reviewing over 70,000
comments, including comments presented during our five public hearings in Arizona on November 12-
15, 2013, and written comments received by the close of the comment period on January 6, 2014.

In addition, as you know, we are working closely with the Department of the Interior and the
Department of Energy through the Joint Federal Agency Working Group on Navajo Generating Station.
This working group is helping the participating agencies align our federal efforts related to NGS,
complete the Phase 2 report on clean energy options at NGS, and work with stakeholders to help
develop a long-term roadmap for NGS.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey kevinj@epa.gov or (202) 564-2998.

Sincerely,

_j % G Q)GL-L

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) « http fiwww.epa gov
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JUL 1 0 2014 OFFICE OF THE

REGIONAL ADMINISTRATOR

The Honorable Jeff Flake

United States Senate

SR-368 Russell Senate Office Building
Washington, DC 20510-0305

Dear Senator Flake:

Thank you for your letter dated May 29, 2014, regarding the U.S. Environmental Protection Agency’s
(EPA) regulatory activities at the Asarco Hayden Smelter. The Administrator has asked me to respond.

As you point out in your letter, EPA Region 9 is engaged in multiple efforts with Asarco at the Hayden
Smelter. EPA Region 9’s air, compliance, legal and Superfund teams are working closely together, and
with our Arizona Department of Environmental Quality colleagues, as we address various aspects of the
Hayden smelter. EPA Region 9 has also engaged directly with the company on several fronts. For
example, Asarco submitted comments on EPA’s proposed Regional Haze Federal Implementation Plan
(FIP), expressing concern that the FIP could interfere with Asarco’s plans to comply with the one-hour
sulfur dioxide (SO;) National Ambient Air Quality Standard (NAAQS). We met with representatives of
Asarco on May 15, 2014 to discuss this issue. In response to the concerns raised by Asarco, we revised
the FIP to ensure that the requirements applicable to Asarco would not interfere with the measures
Asarco plans to implement to comply with the SO, NAAQS. We also continue to meet regularly with
Asarco regarding the enforcement matters referenced in your letter.

We will continue to work with Asarco on the various regulatory and enforcement etforts and in
developing appropriate solutions. If you have further questions, please contact Congressional liaison
Brent Maier at 415-947-4256.

Sincerely,

W ﬁw

fﬂ/.lared Blumenfeld
Regional Administrator
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Congress of the Mnited States
MWashington, BE 20515

May 29, 2014

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator McCarthy,

We write regarding the regulatory compliance efforts of Asarco, a mining company in our state, and one
of its facilities in Hayden, Arizona.

It is our understanding that the Asarco Smelter currently faces four related, but independent,
environmental regulatory challenges regarding its air emission controls. Two challenges involve independent
Environmental Protection Agency (EPA) rulemakings and two involve existing EPA enforcement actions
against Asarco. From Asarco officials, we understand that each challenge may impose separate and often
conflicting compliance requirements, rendering it virtually impossible for Asarco to efficiently achieve
compliance and enhance their operation.

As you know, the mining sector is vital to Arizona’s economy. In 2012 alone, the mining industry in
Arizona added $4.8 billion to the state’s economy and employed 52,100 Arizonans. That same year, the
Asarco Smelter provided over 1,400 jobs, $140.8 million in wages, and $28.6 million in property and sales tax
revenue. The failure to resolve these issues would be a lost opportunity for economic growth in Arizona.

For this reason, we ask that you address this matter and, to the extent possible, have EPA partner with
Asarco at the headquarters and regional level toward developing a consolidated solution to these regulatory

issues. We would appreciate your attention to this request, in strict accordance with all existing rules,
regulations, and ethical guidelines.

Sincerely,
FI,NKE ’ JOHX MCCAIN
ed States Senator United States Senator

]

ANNKIRKPATRICK PAUL GOSAR
MemQer of Congress Member of Congress
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Gina McCarthy
Administrator

Eavitonmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Deer Administrator McCarthy,

1 am writing to request a 30-day extension of the public comment period for the proposed
rule revisions entitled “Treatment of Data Influenced by Exceptional Events” (Docket No. EPA-HQ-
OAR-2013-0572), commonly referred to as the Exceptional Events Rule, and the associated draft
guidance document refetred to as “Draft Guidance on the Preparation of Exceptional Events
Demonstrations for Wildfire Events that May Influence Ozene Concentrations” (Docket No, EPA-
HQ-OAR-2015-0229).

1 am pleased that EPA has acknowledged the need to revisit the originel rule promulgated in
2007 by addressing substantive concerns and administrative inefficiencies. EPA’s emphesis on
returning to the statutory requirements for designating an exceptional event is encoursging, as is the
focus on “less burdensome measures” to reduce the amount of resources necessary to quantify that an
exceptional event oceurred.

Likewise, it is weloome news that EPA is hosting its public hearing in Phoenix, Arizona,
where many stakeholders have been impacted by EPA’s rigid application of the 2007 rule to
Arizona’s uniquely arid climate. 1 share the view of those stakeholders that EPA must instead find a
reasonable approach that enables efficient and consistent adiinistration of the Exceptional Events
Rule, Itis my hope that this effort will lead to that result.

In arder to ensure the best product, I respectfully request that EPA extend its public comment
period for 30-days. While 1 recognize that the agency intends to move expeditiously to complete the
revision before states and tribes are required to submit recommendations for the 2015 ozone National
Ambient Air Quality Standards, 1 believe a modest extension could help better inform the final
revisions. As it stands, the current schedule requires interested parties to digest the 200-plus page
proposal and develop comments during the busy holiday season. The prudent course is to extend the
deadline,

Thank you for your consideration of this request. Asalways I ask that it be handled in strict
acoordance with all agency rules, regulations, and ethical guidelines.

| United States Senator

Wt i wvra. gsenate.gov/Fiake
PRINTED ON RECYCLED PAPER



Llnited States Senate

WASHINGTON, DC 20510

December 18, 2015

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania, NW
Washington, DC 20004

Dear Administrator McCarthy:

We write to request the Environmental Protection Agency (“IEPA”) promptly complete its
reconsideration of the Federal Implementation Plan (“FIP”) for Coronado Generation Station (“CGS”)
and consider a common-sense “*Better-than-BART"™ proposal.

In March, EPA proposed revisions to the FIP for CGS that would “replace a plant-wide
compliance method with a unit-specific compliance method for determining compliance with the best
available retrofit technology (BART) emission limits for nitrogen oxides (NOx) from Units | and 2 at
Coronado,” EPA subsequently indicated it would “take final action on reconsideration by September
2015.... Yet, three months after that self-imposed “goal” and ncarly seven months after the close of
the public comment period, EPA appears to be no closer to completing the reconsideration.

EPA’s failure to follow through on this effort leaves CGS, its employees, and the entire Apache
County community in a state of perpelual uncertainty. Without correcting the FIP, the plant faces the
likely possibility that it will close by December 2017. That will not only devastate the local economy
and untold families, but it will strand the approximately $500 million investment in CGS that the Salt
River Project (“SRP”) made pursuant to a consent decree in 2014,

The uncertainty of this situation is further exacerbated by EPA’s Clean Power Plan, which
serves to unnccessarily complicate an already difficult situation. SRP has developed a “Better-then-
BART?” proposal for the plant that may, when combined with EPA’s FIP reconsideration, put CGS on a
workable path toward operational certainty. We seek a path forward that could give CGS and the
community the best opportunity to weather EPA’s regulatory onslaught, and we encourage you to work
expeditiously to lift the cloud of uncertainty currently hanging over the plant’s continued operation.

Thank you for your prompt consideration of this request. As always, we ask that this matter be
handled in strict accordance with all agency rules, regulations, and ethical guidelines.

Sincerely,

by Al —

JIFRGLAKE
United States Senator

HN MCCAIN
nited States Senator

' 80 Fed. Reg. 17,010 (Mar. 31, 2015).
? Letter from Angeline Purdy, Counsel for EPA to Molly Dwyer, Clerk of the Court, 9™ Cir. Court of Appeals (Apr. 3,

2015).
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The Honorable Jeff Flake
United States Senate
Washington, D.C. 20510

Dear Senator Flake:

Thank you for your letter of December 18, 2015, to the U.S. Environmental Protection Agency
Administrator Gina McCarthy regarding the pending actions of the EPA with respect to the Coronado
Generating Station (CGS) in St. Johns, Arizona. The Administrator asked that I respond on her behalf.

We appreciate the significance of this facility to the community and to the State of Arizona. As you
noted in your letter, the EPA has granted the Salt River Project (SRP) a reconsideration of the CGS
Regional Haze federal implementation plan (FIP). On March 31, 2015, we proposed to revise the
compliance method and emission limits for nitrogen oxides (NOx) that apply to the CGS under the FIP.
We received comments on that proposal from SRP representatives and others. We are now in the
process of considering and responding to those comments. The EPA intends to complete the final action
by March 2016, and has informed SRP of that timeline. At the same time, the EPA is working with SRP
and the Arizona Department of Environmental Quality (ADEQ) on the modeling and technical
information to support SRP’s Better-than-BART proposal. That work is proceeding in parallel with the
reconsideration efforts.

The EPA has been meeting regularly with SRP and ADEQ, and will continue to do so in order to move
these actions forward.

Again, thank you for your letter. If you have further questions, please contact me, or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or (202) 564-2998.

Sincerely,

b G

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) @ http://www.epa.gov
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Congress of the United States
Washington, AC 20510

September 27, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator McCarthy,

We write to express our continued and serious concerns about the 2015 Ozone Standard of 70
parts per billion (ppb) and its effect on the state of Arizona.

In addition to contributing to economic strain while providing negligible health benefits, the new
ozone standard harms Arizona by forcing the state to regulate ozone emissions that are beyond
its control. Arizona’s ability to comply with the 70 ppb ozone standard is significantly impacted
by the influx of contributing emissions from international and interstate transport, vehicles, and
natural sources. As you know, these emissions fall well outside the jurisdiction and control of
the state of Arizona and would unfairly penalize our communities and businesses.

For example, the Yuma Metropolitan Area will be designated by the Environmental Protection
Agency (EPA) as a “nonattainment area” with regard to the 2015 Ozone Standard. Yet,
according to the EPA’s National Emission Inventory (NEI), industrial or commercial sources in
Yuma are responsible for producing only 0.2 percent of volatile organic compounds (VOC) and
a mere 5 percent of the nitrogen oxide (NOx) emissions in its metropolitan area. The NEI
reflects that the vast majority of VOCs generated in Yuma are from natural sources, while
vehicles regulated by the EPA are the significant contributing source for the NOx emissions
generated there. In fact, by the EPA’s own admission, the predominant sources of Yuma’s ozone
emissions are Mexico and California, not the commercial and industrial sources that will bear the
financial and regulatory burdens of this “nonattainment area” designation. This appears to

be contrary to the intentions of the standard.

Nine of the ten counties in Arizona that monitor for ozone are in serious jeopardy of exceeding
the 2015 Ozone Standard, especially if dry meteorological conditions persist over the next three
years. Even if these counties could qualify for various exceptions, it would not make a
difference. The counties would still be in a perpetual nonattainment status until the contributing
sources, including those which originate internationally, in another state, or naturally, are
mitigated.

International and interstate air pollution transport is of paramount concern to Arizona. Under the
agency's legislative authority, what if any practical mechanism is available to the Western United
States to address these significant issues in a meaningful way? We urge you to avoid moving
forward in a manner that is guaranteed to cause irreparable harm to Arizona’s economy by



The Honorable Gina McCarthy
September 27, 2016
Page 2

requiring even further emission offsets and more stringent permitting requirements for major
sources while offering negligible benefit to public or environmental health.

Sincerely,
y /A b
/, -
Je#(Fl ! John McCain
United States Senator United States Senator
David Schweikert

Member o#Congress Member of Congress

- MR Hotla 7hbn

1

aul Gosar Martha McSally ’

Member of Congress Member of Congress

Matt Salmon
Member of Congress
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The Honorable Jeff L. Flake
United States Senate
Washington, D.C. 20510

Dear Senator Flake:

Thank you for your letter of September 27, 2016, to U.S. Environmental Protection Agency
Administrator Gina McCarthy regarding the Ozone National Ambient Air Quality Standards (NAAQS).
The Administrator asked that I respond on her behalf.

As you know, the EPA sets NAAQS to protect public health and the environment from six common
pollutants, including ground-level ozone. The Clean Air Act requires the EPA to review these standards
every five years to ensure that they are sufficiently protective. On October 1, 2015, the EPA
strengthened the NAAQS for ground-level ozone to 70 parts per billion, based on extensive scientific
evidence about ozone's effects on public health and welfare. The final updated standards will improve
public health protection, particularly for at-risk groups including children, older adults, people of all
ages who have lung diseases such as asthma and people who are active outdoors, especially outdoor
workers. The standards also will improve the health of trees, plants, crops and ecosystems.

The EPA recognizes that in some areas of Arizona, there may be some uncommon ozone pollution
challenges. Congress established requirements for implementing the health-based NAAQS standards
that recognize issues like background ozone and interstate transport to ensure that states are not
responsible for emissions they cannot reasonably control. We will work with states — Arizona included —
that may be significantly affected by air pollution from background ozone and from other states, to
ensure that all relevant Clean Air Act flexibilities are appropriately used. The EPA will continue
working closely with tribes and local air quality officials, nongovernmental organizations, interested
commercial representatives, and other federal agencies to explore strategies and technologies to reduce
pollution and improve public health protection.

The EPA officials are meeting with the Arizona Department of Environmental Quality (ADEQ) and
local officials to discuss various options for those areas in the State of Arizona that could potentially be
designated as nonattainment for the 2015 ozone standard. While it appears that only four Arizona
counties (Maricopa, Pinal, Yuma, and a very small portion of Gila) are not meeting the health-based
standard based on 2013-2015 data, we understand the concerns that you are expressing on their behalf.
We will work with ADEQ to explore the various ways that the nonattainment problem can be addressed
under the Clean Air Act.

Internet Address (URL) e http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)



Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Matthew Davis in the EPA’s Office of Congressional and Intergovernmental Relations at
davis.matthew(@epa.gov or at (202) 564-1267.

Sincerely,

Mok CULE

Janet G. McCabe
Acting Assistant Administrator



COMMITTEE ON INTERNATIONAL
RELATIONS
SUBCOMMITTEES

EAST ASIA AND THE PACIFIC

JEFFFLAKE . .

15T DISTRICT, ARIZONA

512 CANNON HousEe OFFICE BUILDING
WAaSHINGTON, DC 20515
(202) 225-2635

AFRICA

DISTRICT OFFICE COMMITTEE ON THE JUDICIARY
1201 SouTH ALMA ScrooL ROAD , . SUBCOI:MITTEES
Congress of the Wnited States AL O AT LA

(480) 833-0092

PHouse of Repregentatibes

COMMITTEE ON RESOURCES
SUBCOMMITTEES"
WATER AND POWER
ENERGY AND MINERAL RESOURCES

January 6, 2003

Congressional Relations
Environmental Protection Agency
Aerial Rios Building, N

1200 Pennsylvania Avenue, NW
Washington, D.C. 20004

Dear Secretary Whitman,

Please consider the enclosed information and forward me the necessary response
for reply to my constituent,

Please send your response to Mike Haller of my district office, 1201 S. Alma
School Rd., Suite 2950, Mesa, Arizona 85210. Thank you for your assistance and

cooperation in this matter.

Sincerely,

A

JEFF FLAKE
Member of Congress

JLF:mh
Enclosure

PRINTED ON RECYCLED PAPER



Haller, Mike

From: Representative Jeff Flake

Sent: Monday, January 08, 2003 8:58 AM
To: Haller, Mike

Subject: FW: WriteRep Responses

———————————————— Forwarded by Intranet Quorum ———-—-——-—-=-—-"~""=""~"=~—

From: Write your representative <writerep@www6.house.gov>
To: az0lWYRRhousemail.house.gov

cc:

Date: 1/3/2003 7:06:54 PM

Subject: WriteRep Responses

Dear Representative Flake:
Please help me.

Prior to purchasing a car this fall, I asked the Arizona Department of
Transportation if hybrid vehicles were eligible to ride in the HOV lanes
without a passenger during rush hours. They replied that hybrid vehicles
ARE eligible to ride in HOV lanes without passengers, and they gave me the
links to several statutes that supported their statements. I could have
purchased other vehicles with good gas mileage (some cheaper), but I
bought a Toyota hybrid just so that I could ride in the HOV lanes from my

house to work in Phoenix. I would have gladly purchased an electric
vehicle (there is a charging station at work), 1f one were available to
get me to and from Tucson (I'm a part-time student at the U of A). But

alas, electric vehicles don't go over 200 miles without recharging.

The week after I bought the new car, I went to ADOT to get my HOV
alternate fuel sticker. The ADOT officials told me that the EPA
determined that hybrid vehicles do not meet the emission standards to
allow them to drive without passengers in the HOV lanes (other hybrid cars
already have their stickers/license plates). Apparently for the EPA, it's
all or nothing. We have such a pollution problem in the valley that you'd
think any effort to control emissions would be welcome. Why can't they
phase in their lofty standards over a period of time? The IRS is giving
tax credits for the purchase of hybrid cars; does the right hand know what
the left hand is doing in the federal government?

Surely there is something that can be done to influence the EPA that they
need to revisit this issue. Maybe in 10 years technology will catch up
with the EPA's goals, but until then, they need to think outside their
small box. I appreciate your help. I will own this car for a long time,
and I plan to continue to live in Mesa and work in Phoenix. I don't
intend to let this issue die.

Sincerely,

=== Original Formatted Message Starts Here ====

DATE: January 3, 2003 6:50 PM
NAME :

o

ADDR3:
CITY:
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Dear Representative Flake:
Please help me.

Prior to purchasing a car this fall, I asked the Arizona Department of
Transportation if hybrid vehicles were eligible to ride in the HOV lanes
without a passenger during rush hours. They replied that hybrid vehicles
ARE eligible to ride in HOV lanes without passengers, and they gave me the
links to several statutes that supported their statements. I could have
‘purchased other vehicles with good gas mileage (some cheaper), but I
bought a Toyota hybrid just so that I could ride in the HOV lanes from my

house to work in Phoenix. I would have gladly purchased an electric
‘vehicle (there is a charging station at work), if one were available to
get me to and from Tucson (I'm a part-time student at the U of A). But

alas, electric vehicles don't go over 200 miles without recharging.

The week after I bought the new car, I went to ADOT to get my HOV
alternate fuel sticker. The ADOT officials told me that the EPA
determined that hybrid vehicles do not meet the emission standards to
allow them to drive without passengers in the HOV lanes (other hybrid cars
already have their stickers/license plates). Apparently for the EPA, it's
all or nothing. We have such a pollution problem in the valley that you'd
think any effort to control emissions would be welcome. Why can't they
phase in their lofty standards over a period of time? The IRS is giving
tax credits for the purchase of hybrid cars; does the right hand know what
the left hand is doing in the federal government?

Surely there is something that can be done to influence the EPA that they

need to revisit this issue. Maybe in 10 years technology will catch up
with the EPA's goals, but until then, they need to think outside their
small box. I appreciate your help. I will own this car for a long time,
and I plan to continue to live in Mesa and work in Phoenix. I don't
intend to let this issue die.

Sincerely,
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OFFICE OF
AIR AND RADIATION
The Honorable Jeff Flake

Member, United States

House of Representatives
1201 South Alma School Road, Suite 2950
Mesa, AZ 85210

Dear Congressman Flake:

Thank you for your letter of January 6, 2003, concerning high occupancy vehicle (HOV)

lane access for single occupant vehicles. I understand that your constituent, *, has
asked for clarification on the federal government’s policy regarding this subject and I am pleased

to assist you in providing information.

Current law, requires a minimum vehicle occupancy of two persons (HOV-2) in order to
use HOV lanes. The Department of Transportation’s (DOT) Federal Highway Administration
retains authority for this statutory requirement. The Environmental Protection Agency (EPA)
was granted a one-occupant exemption for a very small percentage of fleet vehicles under the
Clean Fuel Fleet Program. This exemption does not apply to any privately-owned vehicles, such
as. - car. EPA has no other program or authority relevant to HOV lane access.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may contact Michele McKeever, in EPA’s Office of Congressional and Intergovernmental

Relations, at (202) 564-3688.

Sincerely,

/ ,ﬂ
/ 4
4 (
Jeffrey R. Holmstead
Assistant Administrator

AL-03000LF
Internet Address (URL) o http://www.epa.gov
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Congress of the Hnited States
Bouge of Representatives
®@ashington, DL 20515

September 22, 2010

Lisa P. Jackson

Administrator, U.S. Environmental Protection Agency
Ariel Rios Bldg., 1200 Pennsylvania Ave., NW
Washington, DC 20460

Dear Administrator Jackson:

As members of the bipartisan Congressional Sportsmen’s Caucus, the largest and most active
caucus on Capitol Hill, we are writing to urge you to dismiss the petition to ban the use of lead in
fishing products. The attached letter from leading hunting, fishing and conservation
organizations clearly points out that there is no scientific basis to warrant such a far reaching ban
on traditional fishing equipment. A similar proposal to ban lead fishing tackle was dismissed by
the EPA in the mid-1990s, because there was insufficient data to support such a ban — there is no
additional data to support a ban today.

The American wildlife management model is the best in the world, and one of the pillars of this
model is that the states retain the authority to manage most of their fish and wildlife. These state
agencies are already monitoring and addressing any of the localized issues surrounding lead,
making this draconian ban not only unnecessary, but intrusive. In a letter to you on this very
issue dated September 2nd, the Association of Fish and Wildlife Agencies, which represents the
collective perspectives of the 50 state fish and wildlife agencies, concludes, “A national ban on
lead fishing sinkers is therefore neither necessary nor appropriate.”

The President’s “America’s Great Outdoors” initiative is aimed at reconnecting Americans to the
outdoors; fishing is an accessible, fun, family oriented activity that should be embraced and
encouraged as part of this initiative. A ban on traditional fishing tackle will drive up costs
substantially and serve as a disincentive for more Americans to get outside and enjoy this great
pastime.

There are 60 million recreational anglers in America that contribute $125 billion to our economy
annually. Penalizing these men, women and children that are the best stewards of our
environment, as well as the financial backbone to fish and wildlife conservation in our country,
would be a terrible and unnecessary injustice.



We urge you to deny the petition to ban the use of lead in fishing products.

Sincerely,
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NOV 1 2 2010

OFFICE OF CHEMICAL SAFETY
AND POLLUTION PREVENTION

The Honorable Dean Heller
U.S. House of Representatives
Washington, DC 20515-2802

Dear Congressman Heller:

Thank you for your letter of October 1, 2010, to the U.S. Environmental Protection
Agency’s (EPA’s) Administrator, Lisa Jackson, regarding an August 3, 2010, petition the
Agency has received from the American Bird Conservancy and a number of other groups
requesting that the EPA take action under the Toxic Substances Control Act (TSCA) to prohibit
the manufacture, processing, and distribution in commerce of lead shot, bullets, and fishing
sinkers. EPA denied the portion of the petition related to lead in ammunition on
August 27, 2010, because the Agency does not have the legal authority to regulate this type of
product under TSCA.

On behalf of the Administrator, [ am writing to inform you that we have completed our
review of the remaining portion of the petition and have determined that the petitioners did not
demonstrate that the request for a uniform national ban of lead in fishing gear is necessary to
protect against an unreasonable risk of injury to health or the environment, as required by TSCA
section 21. EPA also determined that the petition did not demonstrate that the action requested is
the least burdensome alternative to adequately protect against the concerns, as required by
section 6 of TSCA. For these reasons, EPA denied the petitioners’ request for a national ban on
lead in all fishing gear.

EPA believes that the petition does not provide a sufficient justification for why a
national ban of lead fishing sinkers and other lead fishing tackle is necessary given the actions
being taken to address the concerns identified in the petition. There are an increasing number of
limitations on the use of lead fishing gear on some Federal lands, as well as Federal outreach
efforts. A number of states have established regulations that ban or restrict the use of lead
sinkers and have created state education and fishing tackle exchange programs over the last
decade. The emergence of these programs and activities over the past decade calls into question
whether the broad rulemaking requested in the petition would be the least burdensome,
adequately protective approach, as required by TSCA. We also noted to the petitioners that the
prevalence of non-lead alternatives in the marketplace continues to increase.

Internet Address (URL) « hitp /iwww epa gav
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Again, thank you for your letter and I hope the information on EPA’s response to this
petition is helpful to you. If you have additional questions, please feel free to contact me or your
staff may contact Mr. Sven-Erik Kaiser in EPA’s Office of Congressional and Intergovernmental
Relations at (202) 566-2753.

Sincerely,

Stephen A. Owens
Assistant Administrator
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Nnited States Denate

WASHINGTON, DC 20510

November 29, 2010
Lisa P. Jackson
Administrator
Environmental Protection Agency
1200 Pennsylvania Avenue, NW, Room 3426 ARN
Washington, DC 20460
Dear Administrator Jackson,
We are writing to encourage you to consider input from all stakeholders in cultivating the America’s
Great Outdoors (AGO) initiative. In particular, we are concerned that Americans who are passionate
about conserving our public lands for recreation have been overlooked for numerous listening sessions
your agencies have held around the country.
We would also appreciate you forwarding to us all documents, correspondence to or from agency
personnel or invitations to individuals or organizations that participated in panel discussions or were
otherwise part of the formal program at any AGO listening session.

We would appreciate being updated on the status of your response to our letter. Thank for you for your
service to our great country.

(e ibiane.
orrasse Mkt &, 1;
fp <

ce: Secretary Ken Salazar
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The Honorable Dean Heller
House of Representatives
Washington, D.C. 20515

Dear Representative Heller:

Thank you for your November 29, 2010, letter regarding the America’s Great Outdoors
(AGO) initiative. We appreciate your interest and agree that the outdoor recreation
community plays a critical role in fostering the success of this initiative.

This past summer and fall, senior Administration officials traveled around the country to
hear from a wide variety of communities and to learn about innovative solutions for
conservation, recreation, and reconnecting Americans with the outdoors. This effort
included 51 listening sessions throughout the country, including 21 youth listening
sessions, and 7 for tribes and tribal youth, all of which resulted in more than 100.000
comments and ideas.

We had the opportunity to interact with participants from a broad range of recreation
interests — motorized (snowmobilers, OHV, ORV, ATV, motoreyclists), non-motorized
(bicycling, hiking, mountain climbing, canoeing, kayaking, hunting and fishing), as well
as organized sports (soccer, football, etc.). We also heard from parents and teachers,
conservationists, civic leaders. business owners, state and local elected officials, tribal
leaders, farmers and ranchers, historic preservationists, and thousands of young people
under the age of 25. People from all ethnic groups, ages and political affiliation shared
their passion for our Nations great natural and cultural heritage.

This diverse representation of stakeholders resulted from our concerted effort to
disseminate listening session information as broadly as possible through email, websites
and local papers. These perspectives provided Administration officials working on the
AGO initiative a much deeper sense of the challenges and opportunities for conservation
and outdoor recreation that exist across this great country,

We intentionally varied the formats of the listening sessions to capture different
viewpoints and expertise. At all of the sessions, senior members of the Administration
spoke briefly on their agencies’ involvement and interest in the AGO initiative. In about
a quarter of the sessions, we invited local or regional experts to share their knowledge on
subjects that are important to the region and important for the agencies to understand.



For instance, in Charleston, South Carolina, USDA organized a panel of seven people
from diverse perspectives on conservation and management of long-leaf pine forests. In
Montana, we heard from ranchers and sportsmen involved in regional conservation
efforts. In Los Angeles, we heard from people working on expanding access to open
green spaces and riverways within urban communities. In Philadelphia, we engaged
people involved in historic and cultural preservation. In Bangor, Maine, we sought out
experts in forestry management and outdoor recreation, including snowmobiling, to share
how those uses have been jointly managed. In Minneapolis, we asked the head of
Pheasants Forever to share his perspective on wildlife management. And in Grand
Island, Nebraska, we asked farmers and conservationists to share their expertise on
strategies around Great Plains conservation, Only 13 sessions had panel discussions and
all of the sessions were structured to maximize public input through breakout session
discussions.

Included with this response is information relating to these sessions, including an
extensive list of organizations and stakeholders that were notified of the public listening
sessions; a list of all speakers and panel participants from the listening sessions; and
copies of handouts and other documents that were distributed as part of the formal
program at these events. We also note that the AGO website, found at
www.americasgreatoutdoors.gov, contains additional information that has been made
available to the public, including the notes from the breakout discussions.

We trust that as you review these materials, you will see that AGO is about preserving
and restoring the outdoor places that shape and define the American spirit, and that the
report 1o the President was guided by the input of thousands of Americans. Thank you
again for your letter and we look forward to continuing to work with you on this
important effort. A similar response is being provided to your colleagues.

Sincerely.

S Gl e
en Salazar Tom Vilsack Lisa Jac

Secretary Secretary Administrawor
Department of the Interior Department of Agriculture Environmental Protection
Agency

Enclosures
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WASHINGTON, DC 20510

May 26, 2011

The Honorable Barack Obama
President of the United States
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Obama:

In November, the public comment period concluded on the Environmental Protection Agency’s
(EPA’s) proposed rulemaking for the regulation of coal combustion residues (CCRs). We write
to ask the Administration to rapidly finalize a rule regulating CCRs under subtitle D, the non-
hazardous solid waste program of the Resource Conservation and Recovery Act (RCRA).

The release of CCRs from the Tennessee Valley Authority impoundment in December 2008
properly caused the EPA to consider whether CCR impoundments and landfills should meet
more stringent standards. All operators should meet appropriate standards, and those who fail to
do so should be held responsible. We believe regulation of CCRs under subtitle D will ensure
proper design and operations standards in all states where CCRs are disposed.

A swift finalization of regulations under subtitle D offers the best solution for the environment
and for the economy. The environmental advantages of the beneficial use of CCRs in products
such as concrete and road base are well-established. For example, a study relcased by the
University of Wisconsin and the Electric Power Research Institute in November 2010 found that
the beneficial use of CCRs reduced annual greenhouse gas emissions by an equivalent of 11
million tons of carbon dioxide, annual energy consumption by 162 trillion British thermal units,
and annual water usage by 32 billion gallons. These numbers equate to removing 2 million cars
from our roads, saving the energy consumed by 1.7 million American homes, and conserving 31
percent of the domestic water used in California.

We are concerned that finalizing a rule regulating CCRs under subtitle C of RCRA rule would
permanently damage the beneficial use market. Since the EPA first signaled its possible
intention to regulate CCRs under subtitle C, financial institutions have withheld financing for
projects using CCRs, and some end-users have balked at using CCRs in their products until the
outcome of the EPA’s proposed rulemaking is known. Already, beneficial use of CCRs has
decreased, and landfill disposal has increased. This result is counterproductive but likely to
continue as long as the present regulatory uncertainty persists.
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State environmental protection agencies have cautioned the EPA that regulating CCRs under
subtitle C will overwhelm existing hazardous waste disposal capacity and strain budget and staff
resources. Moreover, the bureaucratic and litigation hurdles involved in a subtitle C rule could
lead to long delays before storage sites are upgraded or closed, resulting in slower environmental
protection,

In two prior reports to Congress, the EPA concluded that disposed CCRs did not warrant
regulation under subtitle C of RCRA. Despite this prior conclusion, the EPA’s proposed subtitle
C option would regulate CCRs more stringently than any other hazardous waste by applying the
subtitle C rules to certain inactive and previously closed CCR units. The EPA has never before
interpreted RCRA in this manner in over 30 years of administering the federal hazardous waste
rulcs. The subtitle C approach is not supportable given its multiple adverse consequences and
the availability of an alternative, less burdensome regulatory option under RCRA's non-
hazardous waste rules that, by the EPA's own admission, will provide an equal degree of
protection to public health and the environment.

In conclusion, we request that the Administration finalize a subtitle D regulation as soon as
possible. The states and the producers of CCRs have raised concerns that should be corrected in
a final subtitle D rule, including ensuring that any subtitle D regulations are integrated with and
administered by state programs. Subtitle D regulation will improve the standards for CCR
disposal, ensure a viable market for the beneficial use of CCRs, and achieve near-term
meaningful environmental protection for disposed CCRs.

Thank you very much for your consideration of this important matter. We look forward to your
response and to working with you to address this issue in a manner that is both environmentally
and economically sound.

Sincerely,
(L\Ar (I\vw.p ¢
[ ]
M 5‘
Kent Conrad Michael B. Enzi

Unijed States Senate United States Senate

: ohnny Isakson
United State enate United States Senate
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OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE
The Honorable Dean Heller
United States Senate
Washington, D.C. 20510

Dear Senator Heller:

Thank you for your letter of May 26, 2011, to President Barack Obama in which you asked that the U.S.
Environmental Protection Agency (EPA) finalize a rule regulating coal combustion residuals (CCR)
under Subtitle D of the Resource Conservation and Recovery Act (RCRA) as soon as possible. [
appreciate your comments regarding the CCR rule that the EPA proposed on June 21, 2010.

As you note in your letter, the regulation of CCR intended for disposal is appropriate, and the agency
agrees with you that operators should meet appropriate standards, or be held accountable. The agency
also shares your belief that the beneficial use of CCR, if conducted in a safe and environmentally
protective manner, has many environmental advantages and should be encouraged.

Under the proposal, the EPA would regulate the disposal of CCR for the first time. As you know, the
proposal sought public comment on two different approaches under RCRA. One option would treat such
wastes as a "special waste" under Subtitle C of the statute, which creates a comprehensive program of
federally enforceable requirements for waste management and disposal. The second option, as you
indicated in your letter, would be to establish standards for waste management and disposal under the
authority of Subtitle D of RCRA. The agency is currently reviewing and evaluating the approximately
450,000 public comments received on the proposal, many of which addressed the specific issues raised
in your letter, before deciding on the approach to take in the final rule based on the best available
science. The agency will issue a final regulation as expeditiously as possible.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Carolyn Levine, in the EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-
1859.

Sincerely,
Mathy Stanislaus
Assistant Administrator

Internet Address (URL) ® http://www.epa.gov
Recycled/Recyclable # Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
WASHINGTOM, DC-20810-8175

May 24, 2012

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

We are deeply concerned by remarks made recently by a senior Environmental Protection
Agency (EPA) official regarding enforcement practices in light of the Supreme Court’s recent
ruling in Sackett v. EPA (“Sacketr”). In its May 7, 2012, edition, Inside EPA reported:

A top EPA official is downplaying the impact of the unanimous High Court ruling
that opens up Clean Water Act (CWA) compliance orders to pre-enforcement
judicial review, saying it will have little effect on how the agency enforces the
water law, while floating several options it is considering for new documents that
may be exempt from review. “What's available after Sackerr? Pretty much
everything that was available before Sackett,” Mark Pollins, director of EPA's
water enforcement division, said. [. . .] “Internally, it's same old, same old.”

Additionally, a BNA article from May 4, 2012, “EPA Official Sees No Major Shift In Agency's
Use of Compliance Orders,” also recounted Mr. Pollins’ remarks downplaying the Supreme
Court’s decision in Sackett. It is very troubling that an EPA official with water enforcement
responsibilities would believe that the Supreme Court’s decision in Sackert has little effect on
how the agency enforces the Clean Water Act.

As you know, in Sackett v. EPA, the Supreme Court held that EPA compliance orders are subject
to pre-enforcement review by the federal courts. Compliance orders often declare that the
recipient is in violation of law and threaten thousands, or even millions, of dollars in fines for the
initial violations followed by thousands or millions of dollars in additional fines for not
complying with the “compliance order” itself. Thus, EPA’s refusal to agree to such review in the
first place left the Sackett family, as it has done to many other Americans, in a state of legal
limbo—at risk of substantial civil or criminal penalties if they proceeded with development of
their private property but without the ability to seek a court order to determine whether EPA was
acting in accordance with the Clean Water Act.

Indeed, the Sacketts faced a terrible choice: Give into EPA’s overreaching involvement by
foregoing the reasonable use of their private property, or force EPA’s hand by proceeding with



The Honorable Lisa Jackson
Page 2
May 24, 2012

development of their property at the risk of bankruptcy or imprisonment. EPA afforded them no
opportunity to seek a neutral arbiter’s evaluation of EPA’s assertion of jurisdiction. No American
should be faced with that choice. In fact, the Supreme Court’s 9-0 ruling strongly demonstrates
the absurdity of EPA’s position in this case. Regrettably, we do not believe this is an isolated
case with “little effect” on EPA’s practices. To the contrary, as the Wall Street Journal explained
in a March 22, 2012 editorial, “The ordeal of the Sacketts shows once again how [EPA] with a
$10 billion budget and 17,000 agents has become a regulatory tyranny for millions of law-
abiding Americans.” The Congressional Research Service recently found that EPA issues over
1,000 administrative comphance orders annually, which prov1des ample reason to question how
Sackett will impact the agency’s approach to CWA enforcement.’

The Court’s decision points toward a broader concern: EPA should not use its enforcement
authority to intimidate citizens into compliance. As Justice Scalia noted in the majority opinion,
“There is no reason to think that the Clean Water Act was uniquely designed to enable the
strong-arming of regulated parties into voluntary compliance without judicial review.”
Nevertheless, as evidenced by these comments made by Mr. Pollins, it seems that EPA plans to
continue business as usual and sees no need to change their use of compliance orders in response
to the Court’s holding. In order to help us understand the steps the EPA is taking following the
Sackett decision, we request you clarify the comments made by Mr. Pollins and explain how the
agency’s enforcement office plans to proceed in pursuing CWA enforcement in light of Sackert.

Thank you for your prompt attention to this matter.

Sincerely,

W%&_

' CRS Report, The Supreme Court Allows Pre-enforcement Review of Clean Water Act Section 404 Compliance
Orders: Sackett v. EPA (March 26, 2012),
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Ranking Member

Committee on Environment and Public Works
United States Senate

Washington, D.C. 20510

Dear Senator Inhofe:

Thank you for your May 24, 2012 letter to Administrator Lisa Jackson regarding the United States
Environmental Protection Agency’s (the EPA) plans to enforce Clean Water Act (CWA) requirements
in light of the Supreme Court’s decision in Sackett v. EPA which held that CWA section 309(a)
administrative compliance orders are now subject to pre-enforcement review by the federal courts. I
appreciate the opportunity to discuss the EPA’s enforcement program.

The EPA will, of course, fully comply with the Supreme Court's decision as we work to protect clean
water for our families and future generations by using the tools provided by Congress to enforce the
CWA. The Supreme Court’s decision marked a significant change in the law concerning the
reviewability of Section 309(a) administrative compliance orders. Prior to the Supreme Court’s decision,
all five federal circuit courts to consider the question had held that Section 309(a) administrative
compliance orders were not subject to pre-enforcement review. We are taking all necessary steps to
ensure that compliance orders issued by the agency comply with the Court’s mandate. The EPA has
directed all enforcement staff to ensure that the regulated community is fully aware of the right to
challenge a Section 309(a) administrative compliance order and to include language explicitly informing
respondents of this right with any unilateral Section 309(a) administrative compliance order issued by
the agency. Attached is a memorandum from Pamela J. Mazakas, Acting Director of the Office of Civil
Enforcement, to the regions highlighting the importance of the Sackett decision and informing them of
the consequent changes to the CWA enforcement program.

In your letter, you express concern about remarks made by an EPA enforcement official at the AL ABA
Wetlands Law and Regulation Seminar on May 3, 2012, as reported by the publications /nside EPA and
BNA. Both articles focused solely on a single statement by the EPA official and implied that the Sackett
decision has not changed the EPA’s approach to enforcement of the CWA. However, this single
statement taken out of context does not accurately represent the overall message from this presentation
or the agency’s position that the Sackett decision does significantly change the law concerning
reviewability of CWA administrative compliance orders. The focus of the presentation and discussion at
the May 3, 2012 seminar was that compliance orders issued under 309(a) of the CWA will now be
subject to judicial review and that the agency will ensure that its compliance orders are supported by an
administrative record that describes the factual and legal basis for the order. It was clear from the entire
presentation by the EPA speaker that EPA has and will continue to exercise sound principles of evidence
gathering and legal analysis to support its administrative compliance orders, and that the EPA expects
that judicial review would reaffirm the factual and legal support for orders issued by the agency. The

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable e Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper



EPA has consistently stated since the Sackett decision that recipients of CWA section 309(a) compliance
orders must be afforded an opportunity to challenge them in court. The agency is confident in the
integrity of its administrative enforcement process and, as always, will issue compliance orders only
when they are well supported by the facts and the law.

Again, thank you for your letter. If you have any questions, please contact me or have your staff contact
Carolyn Levine, Office of Congressional and Intergovernmental Relations, at (202) 564-1859.

Enclosure
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MEMORANDUM

SUBJECT:  Use of Clean Water Act Section 309(a) Administrative Compliance Order
Authority after Sackert v. EPA

FROM: Pamela J. Mazakas, Acting Directorw 3% / W
{

Office of Civil Enforcement

TO: Addressees

As you know, on March 21, 2012, the Supreme Court ruled unanimously in Sackert v. EPA, 132
S. Ct. 1367, that administrative compliance orders issued under Section 309(a) of the Clean
Water Act (CWA) are subject to pre-enforcement judicial challenge under the Administrative
Procedure Act (APA). The Supreme Court’s decision marked a significant change in the law
concerning the reviewability of Section 309(a) administrative compliance orders. Prior to the
Supreme Court’s decision, all of the federal circuit courts to consider the question had held that
Section 309(a) administrative compliance orders were not subject to pre-enforcement review. '
The purpose of this memorandum is to provide guidance on the use of Section 309(a)
administrative compliance order authority in response to the Sackett decision.

As a result of the Supreme Court’s holding, recipients of Section 309(a) administrative
compliance orders are now afforded an opportunity to challenge those orders under the APA,
before EPA brings an action to enforce the order, a right not previously available to them in the
courts. It is therefore incumbent on EPA enforcement staff to ensure that the regulated
community, and in particular all recipients of Section 309(a) administrative compliance orders,
are fully aware of this new right. Language clearly informing respondents of this right should be
included with any unilateral Section 309(a) administrative compliance order issued by the
Agency. '

' Southern Pines Assocs. v. United States, 912 F.2d 713 (4™ Cir. 1990); Southern Ohio Coal Co.
v. Office of Surface Mining, Reclamation & Enforcement, 20 F.3d 1418 (6™ Cir.), cert. denied,
513 U.S. 927 (1994), Hoffman Group, Inc. v. EPA, 902 F.2d 567 (7% Cir. 1990); Sackett v. EPA,
622 F.3d 1139 (9th Cir. 2010), rev’d, 132 S. Ct. 1367 (2012), Laguna Gatuna, Inc., v. Browner,
58 F.3d 564 (10" Cir. 1995), cert. denied, 516 U.S. 1071 (1996).




The Supreme Court’s decision presents the Agency with an opportunity to evaluate how it can
make the best use of limited enforcement resources to achieve compliance with environmental
laws. While issuance of Section 309(a) administrative compliance orders remains a valuable tool
to ensure compliance with the CWA, enforcement staff should continue to evaluate other
enforcement approaches to promote compliance where appropriate in given circumstances.
Other tools, such as less formal notices of violation or warning letters, can sometimes be helpful
in resolving violations.

EPA enforcement staff should continue the practice of inviting parties to meet and discuss how
CWA violations (and amelioration of the environmental impacts of such violations) can be
resolved as quickly as possible. The goal of the administrative enforcement process is to address
violations preferably by a mutually-agreed upon resolution through measures such as an
administrative compliance order on consent. Using consensual administrative compliance orders,
when possible, can help to reduce EPA and third party costs where regulated entities are willing
to work cooperatively to quickly correct CWA violations and abate potential harm to human
health and the environment.

Finally, the judicial review of Section 309(a) administrative compliance orders provides the
opportunity to be even more transparent in demonstrating the basis for our enforcement orders.
The Agency has historically exercised sound principles of evidence gathering and legal analysis
to support its administrative compliance orders and is confident that judicial review would
reaffirm the Agency’s longstanding practice. The Sackett decision underscores the need for
enforcement staff to continue to ensure that Section 309(a) administrative compliance orders are
supported by documentation of the legal and factual foundation for the Agency’s position that
the party is not in compliance with the CWA. This will aid in the successful defense of any
Section 309(a) administrative compliance order in court, should an order be challenged, and
allow us to fulfill our statutory responsibility to address violations affecting the nation’s waters.

We will continue to work closely with the Regions, Office of General Counsel, and the
Department of Justice on any issues identified as we continue to evaluate and respond to the
Supreme Court’s decision. Thank you in advance for your ongoing cooperation. If you have
additional questions, please contact me or Mark Pollins at (202) 564-4001.

Addressees:

OECA Office Directors and Deputies

Regional Counsels, Regions 1 - 10

Regional Enforcement Divisions Directors, Regions 1 - 10
Regional Enforcement Coordinators, Regions 1 - 10
Water Management Division Directors, Regions 1 - 10
Randy Hill, OWM

Steve Neugeboren, OGC

Letitia Grishaw, EDS/DQJ

Steven Samuels, EDS/DOJ

Benjamin Fisherow, EES/DOJ

Karen Dworkin, EES/DOJ
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President Barack Obama

The White House

1600 Pennsylvania Avenue NW
Washington, DC

Dear President Obama,

As a consequence of your recent Executive Order relating to your June 2013 Climate Action
Plan (CAP), the Environmental Protection Agency (EPA) has conducied “listening sessions™ in
anticipation of proposing a rule designed to address emissions of greenhouse gases from existing
power plants. Leaving aside whether EPA even has the legal authority to do this, as well as the
dubious value of conducting “listening sessions” far from the homes ol many of those most
likely 1o be affected, we write to urge that you consider the burden to ratepayers before moving
forward with plans to increase regulation of the existing power generation fleet.

In 2009, the American Clean Energy and Security Act, commonly known as ““Waxman-Markey,”
passed the Democratic-controlled House, but was not cven considered in the Senate. The central
provision of that legislation would have placed a cap on greenhouse gas emissions, which would
then be sharply reduced over time. The legislation contemplated a final target of roughly 80%
below 2005 levels by 2050, This bill was rejected by Congress tor a variety of reasons,
including primarily the tremendous costs it would impose on consumers and the economy for
litthe or no benelit, For example, one study found that the bill would raise clectricity rates by
90% (alter adjusting for inflation).’

Your June 2013 CAP announcement difters little from Waxman-Markey. Your CAP reflects the
goal you announced in 2009 to reach an 80% emissions reduction by 2050 below 1990 levels.
Evenil'met, this goal, which was developed with no input from Congress, will have no
measurable effect on global temperatures.

PWilliam W, Beach, Ben Lieberman, Karen Campbell, and David W. Kreutzer, Son of Waxman-Markey: More
Polities Makes for a More Costly Bill, Hevitage Foundation (June 16, 2009),

hip avww heritage.org/researchireports/2009/0 3/son-of-waxman-markey-more-politics-makes-for-a-more-costiy-
hitl

“Matthew Wald, Energy Seeretary Optimistic on Obama's Plan 10 Reduce Emissions, N.Y. Times (June 27, 2013),
htpe www nytimes.comi2013:00/28/us/politics/encray-secrelary-optimistic-on-obamas-plan-to-reduce-
crssions.hiunl? 10,




The goal will nonetheless cost consumers in the form of increased prices for energy and anything
made, grown. or transported using energy. These new costs will result in less disposable income
in lamilies’ pockets. That means less money 1o spend on grocerics, doctors’ visits, and education.
In short, low cost energy is critical to human health and welfare.

Far some ratepayers, like the millions of rural electric cooperative consumers in the country, coal
makes up around 80% of their clectricity. According to the 2009 Burcau of Labor Statistics
Consumer Expenditure Survey, nearly 40 million American houscholds carning less than
$30,000 per year spend almost 20% or more of their income on energy.” The most vulnerable
families are those hit the hardest by bad energy policies and high utility bills.

For consumers, your Administration’s actions will mean goods are costlier to produce and
therefore costlier to purchase. Manufacturers and employers will face higher costs of capital and
labor. What’s worse, as noted by a 2003 Congressional Budget Office (CBO) report, these are
the types ot losses that cannot be offset with subsidies or other forms of assistance. As a result
these costs will be borne solely and directly by American workers and consumers.”

Muanufacturers and companies will face higher production costs if they are denied access to
attordable energy, and instead be forced to use costlier, less reliable forms of energy. These
businesses will either pass these costs along to consumers, or their profits will suffer and threaten
their viability.

Bither outcome is unacceptable given that America is on the verge of a manufacturing
renaissance, A large part of our manufacturing success has been due to the inexpensive and
reliable electricity that this country currently benefits from. Low price natural gas is a part of
this, as is coal, which at 40% of our electricity mix is still the main source of base load power for

our nation.

Recent studies have predicted that the U.S. is steadily becoming one of the lowest-cost countries
for manufacturing in the developed world. The study cstimates that by 2018, average
manutacturing costs in advanced economies such as Germany, Japan, France, Italy, and the U.K.
will be up 10 18% higher than in the United States.®

This should come as no surprise. The fact is that going “all-in” on renewables has significantly
weakened the stability of many European Union (IEU) countries’ electricity generation, caused
prices 1o skyrocket, and has left ratepayers footing the exorbitant bill. The EU subsidies for wind

Depariment of Labor, U.S. Burcuu of Labor Statistics, Report 1029, Consumer Expenditures in 2009 (May, 2011),
avatable at hgwaww bls.goyreex/esxannu9.pdf.

* Congressional Budyet Qffice, Shifting the Cost Burden of o Carbon Cap-and-Trade Program (July, 2003),
avalable athip/owway.ebo.goy/sites/default files/cbofiles/Rpdoes/ddxx/docd 40 1/07-09-captrade jdf.

“Harold 1 Sirkin, Michael Zinser, and Justin Rose, The (.S, us One of the Developed World’s Lowest-Cost
Manutaciurers: Behind the American Export Surge, beg.perspectives, (Aug. 20, 2013),

hitpsfwway begperspectives.com/content/articles/lean_manufacturing_sourcing_procurement behind american ex

pore_surpe’




and solar that began almost a decade ago in the name of ending reliance on fossil fuels have
saddled customers with an increase of almost 20% in the cost of electricity for homes and
businesses over the past four ycars.(’

As an illustration, Germans will be paying more for clectricity than any other major participant
in the U, according to the Household Energy Price Index for Lurope. In September, Germans
paid 40 cents per kilowatt hour (kWh) of electricity. Even the ratepayers in Connecticut, who
sulfer the highest electricity rates in the U.S. (17 cents per kWh), pay less than half that.”

Whatever our disagreements might be on how best to approach a changing climate, we think we
can all agree that whatever we do should not burden ratepayers and consumers, especially middle
and low-income familics, with new costs. We therefore implore you to avoid any actions which
damage ratepayers throughout this country, especially when those actions result in no
measurable benefits and no measurable effects on the very thing that the actions arc designed to
address,

Sincere regards,

Lamar Alexander A

U.S. Senator
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The Honorable Dean Heller
United States Senate
Washington, D.C. 20510

Dear Senator Heller:

Thank you for your letter of January 30, 2014, to President Obama regarding the Climate Action Plan
and the upcoming carbon pollution guidelines for existing power plants and standards for modified and
reconstructed power plants that the U.S. Environmental Protection Agency will propose in June 2014.

In June 2013, President Obama called on agencies across the federal government, including the EPA, to
take action to cut carbon pollution to protect our country from the impacts of climate change, and to lead
the world in this effort. The President also directed the EPA to work with states, as they will play a
central role in establishing and implementing standards for existing power plants, and, at the same time,
with leaders in the power sector, labor leaders, non-governmental organizations, other experts, tribal
officials, other stakeholders, and members of the public, on issues informing the design of carbon
pollution standards for power plants.

Your letter expressed concern about the burden on ratepayers, including consumers and manufacturers,
from carbon pollution regulations on existing power plants. The EPA shares your concern over potential
electricity price impacts of regulations on the American people. As we consider guidelines for existing
power plants, the EPA is engaged in vigorous and unprecedented outreach with the public, key
stakeholders, and the states. We are doing this because we want—and need—all available information
about what is important to each state and stakeholder. We know that the guidelines will require
flexibility and sensitivity to state and regional differences.

To this end, we continue to welcome feedback and ideas from you as well as your constituents about
how the EPA should develop and implement carbon pollution guidelines for existing power plants under
the Clean Air Act. When we issue the draft guidelines in June 2014, a more formal public comment
period will follow, as with all rules, and more opportunities for public hearings and stakeholder outreach
and engagement. We look forward to hearing what you think about the draft guidelines at that time, too.

Many Americans are also concerned about the impacts of climate change on the American people and
on people around the world. Observed data shows that the climate in the U.S. is already changing.
Severe heat waves are becoming more intense and frequent, increases in sea level put our coasts at risk,
and rising temperatures and drought have led to an increase in wildfires—all of which threaten human
health and welfare. Snow and rainfall patterns are shifting and more extreme climate events, such as
heavy rainstorms and record high temperature, are taking place. Arctic sea ice is shrinking, and the
oceans are becoming more acidic. Climate change is also expected to worsen regional ground-level
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ozone pollution, resulting in harmful health impacts such as decreased lung function, aggravated asthma,
increased emergency room visits, and premature death. Reducing the pollution that contributes to
climate change is critically important to the protection of Americans’ health and the environment upon
which our economy depends.

Responding to climate change is an urgent public health, safety, national security, economic, and
environmental imperative that presents great challenges and great opportunities not only here in the
United States, but also around the world. The continued leadership of the EPA domestically and the
success of the Clean Air Act for more than 40 years give weight to our efforts to work with international
partners to address their emissions. Our global leadership has already inspired significant efforts by our
partner countries towards emission reductions of their own.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or (202) 564-2998.

Sincerely,

N\ &SQle

Janet G. McCabe
Acting Assistant Administrator
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Mnited States Senate

WASHINGTON, DC 20510

March 31, 2014

The Honorable Thomas E. Perez, Secretary of Labor, Co-Chair

The Honorable Jeh Johnson, Secretary of Homeland Security, Co-Chair

The Honorable Gina McCarthy, Administrator, Environmental Protection Agency, Co-Chair
Interagency Working Group on Improving Chemical Facility Safety and Security
OSHA Docket Office

Docket Noo OSHA-2013-0020

Fechinneal Prata Center

Room N-2625, OSHA

LLS. Department of Labor

200 Constitution Ave., NW

Washington, DC 20210

['o the Interagency Working Group on Improving Chemical Facility Safety and Security:

We are contacting vou to express concern about the potential regulation of ammonium nitrate
(AN) under the Environmental Protection Agency’s (EPA) Risk Management Program (RMP).
Nearly 75% ot the AN consumed in the United States is used in the manufacture of explosives,
and AN accounts for about 90% of all explosives by weight. There is no viable substitute for
AN in the explosives industry, and without explosives mining, quarrying and other essential
industries could not function.

As part of its work in implementing Executive Order (EOQ) 13650, the Interagency Working
Group (IWG) is tasked with developing options to improve the safety and security of our
nation’s chemical facilities. The O has its roots in the tragic accidental detonation of AN in
Westo PXCand the IWG s specifically charged (among other things), to identify ways in which
the safety o AN management and storage can be enhanced under existing regulatory and policy
authorities,

Pursuant to Section 6(a) of the EO, the IWG recently released a Solicitation of Public Input
deseribimg the various safety and security options it is considering. One such option is the
poussible expansion of the RMP to include AN, We urge you to reject this option. A more direct,
relevant. and eftective means of ensuring the safe handling of AN is already extant in regulations
admimistered by the Occupational Safety & Health Administration (OSHA) at 29 CFR
F9TO1090)  Inaddition, regulations of the Mine Safety and Health Administration, the Bureau
ol Alcohol. Tobacco, Firearms and Explosives and the Department of Homeland Security have
proven effective to ensure safety at mine sites. These rules adequately address the risks posed by
AN.

At the Senate Environment and Public Works Committee’s June 27, 2013 hearing on the West,
1'X tragedy, Ratael Moure-Eraso, Chairman of the Chemical Safety & Hazard Investigation
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Board recommended that AN be added to EPA’s RMP list. At that time, Chairman Moure-Eraso
was asked whether he was aware of any accidental detonations of AN where OSHA’s regulations
had been followed. He replied that he was not aware of any. Following his testimony, Dr. Sam
Mannan, of the Mary Kay O’Connor Process Safety Center at Texas A&M, testified that
compliance with OSHA”s AN regulations could have prevented or mitigated the incident.

OSHA has demonstrated its commitment to enforeing its AN standard. On October 9, 2013,
OSHA 1ssued 24 citations to the owner of the West Fertilizer facility. Eight of those citations
concerned violations of the agency’s AN rules, including the failure to properly store AN by not
eliminating sources of combustible materials, installing necessary fire walls, and limiting bulk
quantities of the material. The facility was also cited for not providing proper ventilation or fire
suppression in the event of a fire,

We appreciate the serious and important task the IWG has been given in implementing the EO.
Fhe safety and seeurity of our nation’s chemical facilities, our workers, and our communities is
sital Inthat repard. we urge vou to recommend that OSHA’s existing AN standard be bolstered
fooaddress the issues presented by the West, TX tragedy, and that efforts be made to increase
awareness and enforcement of its requirements.  Imposing additional regulatory burdens on
compliant facilities by including AN in the RMP will do nothing to protect workers and the
public from companies that, either through ignorance or intransigence, avoid compliance with
the nation’s safety rules.

We ook forward to reviewing the IWG’s final recommendations.

Sincerely,

B Q/Z@z«—
e £ BC“
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('¢: The Honorable Eric H. Holder, Ir., Attorney General
C¢o The Honorable Thomas 1. Vilsack, Secretary of Agriculture
¢ The Honorable Anthony Foxx, Secretary of Transportation
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MAnited States Senate

WASHINGTON, DC 20510

June 3, 2014

The Honorable Barack Obama
President of the United States
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Obama:

We write to express our concerns with your proposed rule for existing power plants emissions of
greenhouse gases.

Our primary concern is that the rule as proposed will result in significant electricity rate
increases and additional energy costs for consumers. These costs will, as always, fall most
heavily on the elderly, the poor, and those on fixed incomes. In addition, these costs will
damage families, businesses, and local institutions such as hospitals and schools. The U.S.
Chamber of Commerce recently unveiled a study indicating that a plan of this type would
increase America’s electricity bills, decrease a family’s disposable income, and result in job
losses.

This proposed rule continues your Administration’s effort to ensure that American families and
businesses will pay more for electricity, an important goal emphasized during your initial
campaign for President, and suffer reduced reliability as well. Removing coal as a power source
from the generation portfolio — which is a direct and intended consequence of your
Administration’s rule — unnecessarily reduces reliability and market flexibility while increasing
costs. As you are aware, low-income households spend a greater share of their paychecks on
electricity and will bear the brunt of rate increases.

In your haste to drive coal and eventually natural gas from the generation portfolio, your
Administration has disregarded whether EPA even has the legal authority under the Clean Air
Act to move forward with this proposal, the dubious benefit of prematurely forcing the closure of
even more base load power generation from America’s electric generating fleet, and the obvious
signal this past winter’s cold snap sent regarding our continued need for reliable, affordable coal-
fired generation.

In fact, your existing source proposal goes beyond the plain reading of the Clean Air Act, and it,
like your Climate Action Plan, includes failed elements from the cap-and-trade program rejected
by the United States Senate. You need only look back to June 2008 for a repudiation of that type
of approach by the United States Senate. On June 2, 2008, the Senate debate began on S. 3036,

1



the Climate Security Act, a cap-and-trade bill, and ended in defeat on June 6, when the Senate
refused to invoke cloture. Since that time, Majority Leader Harry Reid has avoided votes that
would provide a record of the Senate’s ongoing and consistent disapproval of your unilateral
action.

Including emissions sources beyond the power plant fence as opposed to just those emissions
sources inside the power plant fence creates a cap-and-trade program. As you noted in the wake
of the initial failure of cap-and-trade, “There are many ways to skin a cat,” and your
Administration seems determined to accomplish administratively what they failed to achieve
through the legislative process.

At a time when manufacturers are moving production from overseas to the U.S. and investing
billions of dollars in the process, we are very concerned that an Administration with a poor
management record decided to embark on a plan that will result in energy rationing, pitting
power plants against refineries, chemical plants, and paper mills, for the ability to operate when
coming up against EPA’s emissions requirements. A management decision that eliminates access
to abundant, affordable power puts U.S. manufacturing at a competitive disadvantage.

Moreover, there is substantial reason and historical experience to justify our belief that at the
end of the rulemaking process, EPA will use its authority to constrain State preferences with
respect to program design, potentially going so far as dictating policies that restrict when
American families can do the laundry or run the air conditioning. Such impositions practically
guarantee that costs, which will of course be passed along to ratepayers, will be maximized, the
size and scope of the federal government will expand, and the role of the States in our system of
cooperative federalism will continue to diminish.

Finally, we are concerned that there is almost no assessment of costs that will be imposed by this
program. Again, if history is any guide, the costs imposed on U.S. businesses and families will
be significant and far exceed EPA’s own estimate. More disturbingly, the benefits that may
result from this unilateral action — as measured by reductions in global average temperature or
reduced sea level rise, or increase in sea ice, or any other measurement related to climate change
that you choose — will be essentially zero. We know this because in 2009, your former EPA
Administrator testified that “U.S. action alone would not impact world CO2 levels.” If these
assumptions are incorrect, please don’t hesitate to provide us with the data that proves otherwise.

We strongly urge you to withdraw this rule.

2
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The Honorable Dean Heller
House of Representatives
Washington, D.C. 20515

Dear Representative Heller:

Thank you for your November 29, 2010, letter regarding the America’s Great Outdoors
(AGO) initiative. We appreciate your interest and agree that the outdoor recreation
community plays a critical role in fostering the success of this initiative.

This past summer and fall, senior Administration officials traveled around the country to
hear from a wide variety of communities and to learn about innovative solutions for
conservation, recreation, and reconnecting Americans with the outdoors. This effort
included 51 listening sessions throughout the country, including 21 youth listening
sessions, and 7 for tribes and tribal youth, all of which resulted in more than 100.000
comments and ideas.

We had the opportunity to interact with participants from a broad range of recreation
interests — motorized (snowmobilers, OHV, ORV, ATV, motoreyclists), non-motorized
(bicycling, hiking, mountain climbing, canoeing, kayaking, hunting and fishing), as well
as organized sports (soccer, football, etc.). We also heard from parents and teachers,
conservationists, civic leaders. business owners, state and local elected officials, tribal
leaders, farmers and ranchers, historic preservationists, and thousands of young people
under the age of 25. People from all ethnic groups, ages and political affiliation shared
their passion for our Nations great natural and cultural heritage.

This diverse representation of stakeholders resulted from our concerted effort to
disseminate listening session information as broadly as possible through email, websites
and local papers. These perspectives provided Administration officials working on the
AGO initiative a much deeper sense of the challenges and opportunities for conservation
and outdoor recreation that exist across this great country,

We intentionally varied the formats of the listening sessions to capture different
viewpoints and expertise. At all of the sessions, senior members of the Administration
spoke briefly on their agencies’ involvement and interest in the AGO initiative. In about
a quarter of the sessions, we invited local or regional experts to share their knowledge on
subjects that are important to the region and important for the agencies to understand.



For instance, in Charleston, South Carolina, USDA organized a panel of seven people
from diverse perspectives on conservation and management of long-leaf pine forests. In
Montana, we heard from ranchers and sportsmen involved in regional conservation
efforts. In Los Angeles, we heard from people working on expanding access to open
green spaces and riverways within urban communities. In Philadelphia, we engaged
people involved in historic and cultural preservation. In Bangor, Maine, we sought out
experts in forestry management and outdoor recreation, including snowmobiling, to share
how those uses have been Jointly managed. In Minneapolis, we asked the head of
Pheasants Forever to share his perspective on wildlife management. And in Grand
Island, Nebraska, we asked farmers and conservationists to share their expertise on
strategies around Great Plains conservation, Only 13 sessions had panel discussions and
all of the sessions were structured to maximize public input through breakout session
discussions.

Included with this response is information relating to these sessions, including an
extensive list of organizations and stakeholders that were notified of the public listening
sessions: a list of all speakers and panel participants from the listening sessions; and
copies of handouts and other documents that were distributed as part of the formal
program at these events. We also note that the AGO website, found at
www.amcricasgreamutdoors.gov, contains additional information that has been made
available to the public, including the notes from the breakout discussions.

We trust that as you review these materials, you will see that AGO is about preserving
and restoring the outdoor places that shape and define the American spirit, and that the
report to the President was guided by the input of thousands of Americans. Thank you
again lor your letter and we look forward to continuing to work with you on this
important cffort. A similar response is being provided to your colleagues.

Sincerely,
LJ
en Salazar Milsack
Secretary Secretary
Department of the Interior Department of Agriculture Environmental Protection

Agency

Enclosures



DEAN HELLER
NEVADA
{202) 224-6244

MAnited States Denate

Laura Vaught

WASHINGTON, DC 20510

September 9, 2014

Associate Administrator for Congressional and

Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Ave., NW, Room 3426 ARN

Washington, DC 20460

RE:

Dear Ms. Vaught,

I have received the enclosed correspondence from my constituent

COMMITTEES:
ENERGY AND NATURAL RESOURCES

COMMERCE, SCIENCE, AND
TRANSPO‘ TATION

BANKING, HCﬁUS\NG, AND
URBAN AFFAIRS

SPECIAL COMMITTEE ON AGING

VETERANS’ AFFAIRS

b

concerning the Agency’s proposed greenhouse gas rules for new and existing power plants. -

The needs of Nevada’s constituents should be a priority. Thank you for reviewing the
enclosed concerns and providing a response to the constituent. Should you need any further
information, please feel free to contact my staff.

Thank you for your prompt and courteous assistance.

T

Sincerely,

DEAN HELLER
U.S. Senator
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message
Dear Senator Heller,

As my public servant, can you please ensure my comments get sent to the EPA. Also,
please acknowledge to me that the EPA has received my comments.

CICH

Comments on EPA Docket ID No. EPA-HQ-OAR- 2013-0602

EPA is attempting to impose a new regulatory framework on states that will transform
how electricity is generated, distributed, transmitted, and used. This rule will have
acceptable impact (low risk) on competition, while promoting reliably affordable
electricity to the American consumer.

The EPA estimates that its power plant rule will cause nationwide electricity price
increases of between 6% and 7% in 2020, and up to 12% in some locations. This is far
lower than if we do not change the energy rules. While annual projected compliance
costs may be around $6B in 2020, rising up to $8.8B in 203, the jobs and economic
stimuli created by the possible rule changes may be 2 or 3 times greater. Furthermore,
the EPA proposed changes will slightly impact small businesses as they will push theé
cost down or find additional means of saving.

The EPA carbon rules will increase reliability risks to an acceptable level, but
without the changes, brownouts and blackouts will increase. EPA should move forward
with this regulation as quickly as possible. We the People do not need the self-
serving Federal Energy Requlatory Commission (FERC) and the North American Electric
Reliability Corporation (NERC) to push their preferred agenda..

Any regulatory approach for power plants may have minimal impact on global greenhouse
gas emissions, but we must start the change process now. The EPA’s regulations will
impose billions in costs on the U.S. economy but create many times more economic
stimuli. Therefore, I request that EPA move forward on the power plant rule and not
extend the comment period beyond the current 120-day length.

I believe that EPA should move forward with regulations that benefit the economy aﬁd
the constituency,

http://heller-ia:900/NV00/snapshots/Correspondence.aspx?activityid=24553 82&entitprec;.. 9/9/2014
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The Honorable Dean Heller
United States Senate
Washington, DC 20510

Dear Senator Heller:

Thank you for your letter of September 9, 2014, to the U.S. Environmental Protection Agency
forwarding the concerns of your constituent, , regarding the Clean Power Plan for
Existing Power Plants. You asked us to respond to directly; a copy of that response
is enclosed.

Again, thank you for your letter. If you have any questions, please feel free to contact me at 202-
564-5200 or your statf may contact Kevin Bailey in EPA’s Office of Congressional and
Intergovernmental Relations at 202-564-2998.

Sincerely,

LL /C l( wa/

yce K. Frank
rincipal Deputy Associate Administrator

Enclosure

Internet Address (URL) e http://www.epa.gov
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I am responding to a September 9, 2014, letter from Senator Dean Heller on your behalf to the U.S.
Environmental Protection Agency. Senator Heller asked that we respond to your letter regarding the
Clean Power Plan for Existing Power Plants that was signed by the EPA Administrator Gina McCarthy
on June 2, 2014, and published in the Federal Register on June 18, 2014.

Climate change induced by human activities is one of the greatest challenges of our time. It already
threatens human health and welfare and our economic well-being, and if left unchecked, it will have
devastating impacts on the United States and the planet. Power plants are the largest source of carbon
dioxide emissions in the United States, accounting for roughly one-third of all domestic greenhouse gas
emissions. The proposed Clean Power Plan builds on what states, cities and businesses around the
country are already doing to reduce carbon pollution and establishes a flexible process for states to
develop plans to reduce carbon dioxide that meet their needs.

We will place your comments in the docket for this rulemaking. In regard to your request regarding the
comment period, the EPA did decide to extend the comment period by 45 days, in order to get the best
possible advice and data to inform a final rule. The public comment period remains open until December
1, 2014. We welcome input from the broad spectrum of stakeholders on this important matter.

Again, thank you for your letter. I appreciate the opportunity to be of service and hope this response has
been helpful.

Sincerely,
<—A & ‘("'é‘..“ rt\)( ;\:“ S~

Janet G. McCabe
Acting Assistant Administrator

cc: The Honorable Dean Heller
United States Senate
Washington, D.C. 20510

Internet Address (URL) @ http://www.epa.gov
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Mnited States Senate

WASHINGTON, DC 20510
October 29, 2014

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
Washington, DC 20460

Dear Administrator McCarthy,

We are contacting you regarding the Environmental Protection Agency’s (EPA) July 31, 2014 request
for information (RFI) seeking comment on revisions to the agency’s Risk Management Program
(RMP). The RFI was identified as an action item in the May 2014 report to the President entitled,
“Executive Order 13650 Actions to Improve Chemical Faciltiy Safety and Seucrity — A Shared
Commitment” (EO Report). Both the RFI and the EO Report contemplate expansion of the RMP to
include ammonium nitrate (AN). Specifically, we believe that it would be inappropriate and redundant
to include AN in EPA’s RMP program given that regulation of AN is already fully covered by
Occupational Safety & Health Administration (OSHA) requirements set out at 29 CFR 1910.109(i).
We believe that regulating AN through the RMP would impose a significant economic burden on the
commercial explosives industry and the agricultural community and would provide little or no
additional safety benefit to workers or the public. Instead, we believe any agency rulemaking to ensure
the safety of AN should focus on the existing1910.109(i) standard. With some modification, this
standard could be a model for clarity and effectiveness in ensuring the safe storage of AN.

As noted, we do not believe the RMP program is the best avenue for addressing safe AN storage,
which is a straightforward exercise that is easily achieved through adherence to uncomplicated storage
practices such as those included in 1910.109(i). The performance standards, such as those
characterizing the RMP, are well-suited to chemical processes where sudden upsets, malfunctions,
unplanned shutdowns, and changes in process conditions (e.g., pressure, temperature), could result in
an accidental release. This is not the case with AN, which is stable and non-reactive unless subjected
to extreme external stimuli such as fire or shock. The key to ensuring that AN is safely stored is
preventing these occurrences.

Unlike flammable chemicals, which the RMP specifically addresses, AN does not, in itself, pose a fire
hazard. While AN must be protected from fire because of its oxidizing properties, it does not burn and
it does not initiate fire. There is no need to perform an elaborate RMP process hazard analysis (PHA)
in order to ensure that AN is properly stored and that the storage facility has adequate fire prevention
measures in place. All responsible industries practice effective fire prevention outside of the RMP.
Moreover, fire prevention requirements for AN storage areas are expressly laid out in 1910.109(i).
Additionally, OSHA is forming an Alliance with other government agencies and the fertilizer industry.
Through the Alliance Program, OSHA works with groups committed to worker safety and health to
prevent workplace fatalities, injuries, and illness. We expect fire prevention to be a major focus of this
initiative.

The concern regarding exposure of AN to shock is primarily associated with its use in the manufacture
of explosives. As you are aware, more than 75 percent of the AN used in the U.S. is consumed by the
commercial explosives industry. Because of the widespread use of AN in manufacturing explosives,
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the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) has promulgated rules to prevent
exposure of AN to explosives when stored at the same location. ATF regulations prescribe exact
separation distances between AN stores and co-located explosives. The rules also ensure that facilities
where both of these materials are stored are adequately distanced from offsite locations accessed by the
public. This carefully enforced and time-tested regulatory scheme ensures that AN stores are insulated
from accidental shock and that, in the unlikely event of an accident, any impacts will be confined to the
storage site. Additional regulation under the RMP would add nothing to the current protections.

As you know, EPA encourages local responders to use the RMP to prepare emergency response plans.
In the case of a fire at a facility handling AN, the appropriate plan and response is to evacuate according
to industry guidelines. Outside emergency responders should never attempt to fight a fire involving AN.
Industry guidelines have recommended a retreat distance of 1 mile, consistent with the current standard
being considered, with some exceptions based on quantity and storage conditions, by the National Fire
Protection Association for inclusion in its safety standard for AN. First responder organizations should
be made aware of the existence of AN storage facilities in their jurisdictions though implementation of
the Emergency Planning and Community Right-To-Know Act (EPCRA) and should be made aware of
the appropriate evacuation response. The EO Report acknowledges the importance of improving
local/state/federal communication regarding chemical hazards and responses. Ensuring that local
responders understand the correct response to incidents involving AN would be a good place to start.
EPCRA is ideally suited to accomplishing this goal. Resorting to the RMP would not only delay the
dissemination of the needed information, it would unnecessarily complicate the process for all
concerned.

Lastly, the RMP is a program specifically designed to measure “hazard,” not “risk.” We believe AN is
more appropriately managed in accordance with principles of risk. The RMP program is intended to
assess complex chemical processes with multiple opportunities for failure. The program’s
requirements for written plans detail, among other things, operating limits, emergency shutdown
procedures, mechanical integrity, maintenance, and training are wholly appropriate for such
operations. As noted above, the storage of AN, however, presents no similar opportunities for
catastrophic failure due to processing changes or upsets, mechanical breakdowns, or runaway chemical
reactions. The safe management of AN is simple -- it must be protected from fire and strong shock
waves. Any potential fire or shock hazards existing in an AN storage area are easily identified without
resorting to a complex program like the RMP.

The best thing for public safety is to apply existing regulations updated consistent with industry best
practices to AN that have been effective and that will work to protect workers and the public. The
commercial explosives industry, and the mining industry which is dependent on explosives
manufactured from AN, as well as the agricultural community would be hugely impacted should
agencies get this policy wrong. Again, we urge you not to not regulate AN under the EPA’s RMP.

Sincerely,

6%% ik
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MAR 20 205
The Honorable Evan H. Jenkins

Member, U.S. House of Representatives
Huntington District Office

845 Fifth Avenue

Huntington, West Virginia 25701

Dear Representative Jenkins:

Thank you for your February 18, 2015 letter on behalf of your constituent,
Mr. Francis A. Zuspan, regarding an allegation of illegal hazardous waste dumping near Clifton,
West Virginia. Mr. Zuspan has asked why the United States did not pursue enforcement in this matter.

The U.S. Environmental Protection Agency (EPA), in consultation with the West Virginia
Department of Environmental Protection, did perform an investigation of the allegations. The
investigators found insufficient evidence to support an enforcement response.

If you have any questions, please do not hesitate to contact me or have your staff contact
Mr. Mark Ferrell, EPA’s West Virginia Liaison, at (304) 542-0231.

Sincerely,
= / N/ U/ ¢
/\K/_, /< - l , K o~
=" Shawn M. Garvin '

Regional Administrator

t'q'} Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474
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et aas @Congress of the United States

PHouge of Representatives
MWashington, 8¢ 20515—4803

February 18, 2015

Ms. Laura Vaught

Associate Administrator for Congressional & Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN

Washington, DC 20460

Dear Ms. Vaught:

I have been contacted by
for assistance with the enclosed issue.

, regarding their efforts

Since this matter is under your jurisdiction, [ am referring it to you for your
consideration.

Once you have reviewed the enclosed information. please respond to my Huntington
District Office Office at 845 Fifth Avenue, Huntington, WV 25701.

Sincerely,

o %/

Evan H. Jenkins
Member of Congress

EHJ/tb
Enclosures
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iliegaily dumped & buried
eyewitnesses have stated to wxmessmg this event.

it has come {0 my attention that Booth Goodwin, US Attorney in

Huntington WV, chooses not to prosecute or pursue those
responsibie.
T am asking you to check on this and explain why President Obama

& Booth Goodwin chooses to ignore this & place the lives of i
nearby residents at risk?

Phone 304/773_5150 cell 304/503-0040

PRV B ot

email: zuspani@earthlink.net
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DEC. 19, 2013

Office of
Chemical Safety and
Pollution Prevention

Dear Submitter:

EPA acknowledges information submitted by your organization under Section 8(¢) of the Toxic
Substance Control Act (TSCA) was received on September 09, 2013. The TSCA Section 8(e) Case
Number assigned to your submission(s) by EPA may be found below. Please cite the assigned 8(e) Case
Number when submitting follow up or supplemental information.

Be aware, all TSCA 8(¢) submissions are placed in the public files unless confidentiality is claimed
according to the procedures outlined in Part X of EPA’s TSCA Section 8(e) policy statement (43 FR
1113, March 16 1978). If your submission contains Confidential Business Information, you will need to
provide substantiation for your claims. To substantiate claims, if you have not already done so, submit
responses to the questions found in the Confidential Business Information section of the TSCA Section
8(e) programmatic homepage:
http:/fwww.epa.gov/opptintr/tsca8e/pubs/confidentialbusinessinformation.html

Please address any further correspondence with the Agency related to the enclosed TSCA 8(e)
submission(s) to:
TSCA Confidential Business Information Center (7407M)
EPA East - Room 6428 Attn: Section 8(¢)
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460-0001

EPA looks forward to continued cooperation with your organization in its ongoing efforts to evaluate
and manage potential risks posted by chemicals to health and the environment.

CBI 8(e) Case Number Chemical ID
N 8EHQ-13-19252 No CAS # coal tar creosote

CONTAINS NO CBI
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EVAN H. JENKINS
Iro Disvacy, WeeT VIRGINIA WASHINOTON, DC 20516
{202) 2253452
COMMITTEE ON APPROPRIATIONS Bdsssmt;\;szuus
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PBouge of Lepregentatives
Washington, B 205154803

June 10, 2015

Ms. Laura Vaught, Associate Administrator
Congressional & Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN
Washington, DC 20460

Dear Ms. Vaught:

I have been contacted by Mr. James Sowder, Mobil Mechanx, LLC, regarding his efforts
for assistance with the enclosed issue.

Since this matter is under your jurisdiction, I am referring it to you for your
consideration.

Once you have reviewed the enclosed information, please respond to my Beckley Office
at 223 Prince Street, Beckley, WV 25801.

Sincerely,

A ﬁ%/@

Evan H. Jenkins
Member of Congress

EHJ/km
Enclosure

cc: FOIA

PRINTED ON RECYCLED PAPER
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Please send documents to:
Mobil Mechanx LLC

397 Ames Heights Rd
Lansing, WV 25862

AND

mobilmechanx@gmail.com

Thank you,

James Sowder
Member, Mobill Mechanx LLC

Encl: Customs Seizure List

CC: Senator Joe Manchin III, Senator Shelley Capito, and Representative Evan Jenkins
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Congressman Evan Jenkins
Kixm McMillion, Office Manageyx
223 Prince Street
Beckley, WV 25801
(304) 250-6177
(304) 250-6179 (fax)

TO: EPA
FAX# 202-501-1519
DATE: 6/10/2015

#of Pages: 5

Message:
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July 10, 2015

The Honorable Janet McCabe

Acting Assistant Administrator

Office of Air & Radiation

ULS. Environmental Protection Agency
1200 Pennsylvama Avenue, N W,
Washington, D.C. 20460

Re:  National Emission Standards for Hazardous Air Pollutants: Ferroalloys
Production
Docket No. EPA-HQ-OAR-2010-0895

Dear Assistant Administrator MeCabe:

We write to tollow up o our prior meetings and contacts during which we discussed the
Environmental Protection Agency's rule entitled. "National Emission Standards for Hazardous
Alr Pollutants: I uroallm Production” (“the final rule™)(76 FR 72508). EPA finalized the rule
on May 28. 2015, We reiterate the importance of cooperative dialogue among the Agency and
stakeholders (o ensure that the rule is technically and financially feasible for the impacted
companies. Lramet Marietta and Felman Production,

EPA commitied to develop a reasonable rule that drives environmental improwmenl in a manner
that the companies can comply with sensible investment. You assured us of the Agency's efforts
10 honor that commitment and that the agency recognizes the significant labor and defense
implications of the proposal should technical requirements render continuing operation in the
United States infeasible. You also reported that the data and alternatives otlered by the
companies was helpful to the EPA in developing the final rule.

We appreciate FPA's efforts to take a balanced approach to the final rule, but we are concerned
that the two-vear compliance period may make it impossible for our constituent companies to
make the necessary investments to meet the required standards. Given the extensive process
undertaken by both FPA and the companies to achicve a halanced rule. it would be extremely
disappointing il the companics are forced 1o stop operating because they lacked the time and/or
resources to implement new emissions controls within the timeframe in the final rule

We believe that the final rule should be considered a major regulation under the Congressional
Review Act because ol its impact on “the ability of United States-based enterprises to compete
with foreign-based enterprises in domestic and export markets.” See § U.S.C.802(2)(C). Sucha
designation would have the incidental benefit of a longer effective compliance period. More
importantly. even if the final rule 1s not dcxiumud as @ major regulation, we would ask that you
vive Tull consideration to providing a longer compliance period through a consent decree or other
procedural mechanism. This would mdl\k sure that the hard work invested by the companies and



the EPA will result in both continued operations at the two companies and the emission

reductions sought by the final rule.
We want to ensure that the months of v

an inclusive

raluable, coopuam
Eramet Marictta and Felman Production were not misspent. We
dialogue to produce a rule that benefits

all Americans without sacrificing the

important contribution these companies make to communities in our states and to our

constituents.

Shcllcx Moore (apuo
United States Senator

Sincerely.

!; I’mt man

United States Senator

3. \ILKm{e\ P.E.
v of Congress

. ’;‘
/ ,/{/ 74 é’/
s W Sf fy i x{/
Evan I Jenkids

Member of Congress
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Joe Manchm 111
United States Sertalgr

Sherrod Brown
United States Senator

“NMember of C onLrass

Alex X, Mooney
Member of Congress

¢ communication among the EPA,
¢ reemphasize the importance of
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The Honorable Evan H. Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of July 10, 2015, regarding the National Emission Standards for Hazardous
Air Pollutants: Ferroalloys Production final rule that was signed by the U.S. Environmental Protection
Agency Administrator Gina McCarthy on May 28, 2015 and published in the Federal Register on June
30, 2015.

[ appreciate the detailed points raised in your letter. We understand that the two ferroalloys production
facilities, Eramet Marietta and Felman Production, will need a considerable amount of time to install
controls to comply with the standards. Therefore, in the final rule we provided the maximum time of two
years allowed under section 112(f) of the Clean Air Act for the facilities to comply with the rule.
However, we are aware one or both facilities might need more than two years to achieve full
compliance. Therefore, we are discussing this issue with other EPA Offices, including the Office of
General Counsel and Office of Enforcement and Compliance Assurance, to explore options to provide a
longer compliance period.

Additionally, 1n your letter, you suggest that the final rule should be considered a major regulation under
the Congressional Review Act (CRA). According to the CRA, the Administrator of the Office of
Information and Regulatory Affairs in the Office of Management and Budget determines major rule
status based on finding a rule results in or is likely to result in certain statutory criteria being met [5 USC
804(2)], including if the rule would have significant adverse impacts on the ability of United States-
based enterprises to compete with foreign-based enterprises in domestic and export markets. After
extensive work with both aftected entities, we believe the current rule will not result in

significant adverse eftects on the ability of Eramet Marietta and Felman Production to compete with
foreign-based enterprises in the domestic and export markets.

We greatly appreciate all the input we have received during the rulemaking process from the public, the
states, industry stakeholders, environmental groups, elected officials and many others on the various
issues. We considered all the input we received in developing the final rule.

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable e Printed with Vegetable Qil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or at (202)-564-2998.

Sincerely,

N &SQl

Janet G. McCabe
Acting Assistant Administrator






The Honorable Gina McCarthy
July 28, 2015
Page 2

Indeed, states are currently investing substantial administrative resources to make up lost time. Tt
could prove burdensome to force states to implement a new ozone standard at the same time they
are only starting to implement the current one. We believe allowing sufficient time for existing
measures to take hold, before setting a new ozone standard, would yield the desired results EPA
is currently seeking.

While we recognize that EPA is under court order to complete its review of the ozone
NAAQS, EPA has requested comment on maintaining the existing standard. We believe the full
implementation of a standard of 75 ppb is in line with EPA goals and the ideals set forth under
the Clean Air Act and, could possibly, by the next five year review, achieve lower emissions
standards than originally sought. It is clear from the past that ozone standards can only achieve
the desired results if they are allowed time to be fully implemented. EPA should keep in mind
the newly laid out requirements in the delayed 2008 ozone NAAQS when considering whether to
finalize a new, potentially stricter, standard. Therefore, we request EPA allow time for the
benefits of the current ozone standard to become effective by retaining the current ozone
standard.

Sincerely, , ?f
T T /&‘( /ZZZ:‘“
Robert E. Latta Gene Green
Member of Congress Member of Congress

Mike Kelly J Pete Olson

Member of Congress Member of Congress
5 4 +< ' S ? \

Ahn Kirkpatrick | / Kev¥in Cramer

Member of Congress Member of Congress

V;(‘@ten Sinema | |
Magber of Congress
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Ralph Abraham
Member of Congress

Thomas Massie
Member of Congress

Mengber of Congress

Earl “Buddy” arter ; -

Member of Congress

i S

Pete Sessions
Member of Congress

Bill Flores
Member of Congress

Klemb of Congress

MRS

Mike Bost
Member of Congress

ember of Congress

Member of Congress

Bill Posey
Member of Congress

/ mﬁ\(

Sanfeord Bishop ?
Member of Congress

Scott Perry
Member of Congress .~
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2. 1)

"égnér
Member of Congres

Mem orjgress

Brad Ashford
Member of Congress

K:en guck )

Member of Congress

Ausarid Guskie)

Susan Brooks
Member of Congress

Evan Jenkins

Member of Congress

Renee Ellmers
Member of Congress

Steve Scalise
Member of Congress

gandy Wﬁéer

Member of Congress

Lot Bthnr

Brett Guthrie
Member of Congress

Mik Pomaeo ; '
Mgfnber of Congress

Rick Crawford

Member of Congress

7L
Tim Ryan
Member of Congress
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Markwayhe Mullin
Member of Congress

Alex Mooney g

Member of Congress

Lo Bowlss

Jée Barton
Member of Congress

Chowte Pl

Chuck Fleischmann

Membgr of (?s ’/

Larry Biicshon
Membet of Congress

Michael McCaul
Member,of Congress

Kay 'Gr{nger
Member of Congress

(t-Wondeat.

Rob Wooda

Member of Congress

Member of Congress

Foet 2

Brad Wenstrup
Member of Congress

David Schweikert
Member of Congress

= 2

Cedric Richmond
Member of Congress

Buce (S

Bruce Westerman
Member of Congress

K. Michael Conaway
Member of Congress
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John Sulberson
Mamber of Congress

A

f ilemon Vela
Member of Congress

Doug Lagxgm

Member of Congress

il Roe, M.D.
Member of Congress

Member of Congress

ek [atoeste

Jackie Walorski
Member of Congress

Michael Sjppsda_J \

Member of Congress

Andy Harris
Member of Congress

O RA Yohe

ﬂandy Forbed /

Member of Congress

Steve King
Member of Congress

Vicky Hartzler
Member of Congress

i i

an Zirfke
Member of Congress
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Bradley Hymn
Member of Congress

Rod Blum
Member of Congress
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The Honorable Lynn Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman Jenkins:

OF
DIATION

Thank you for your letter of July 28, 2015, to U.S. Environmental Protection Agency Administrator

Gina McCarthy regarding the Ozone National Ambient Air Quality Standards (NAAQS) propos

The Administrator asked that [ respond on her behalf.

As you know, the EPA sets NAAQS to protect public health and the environment from six com|
pollutants, including ground-level ozone. The Clean Air Act requires the EPA to review these s
every five years to ensure that they are sufticiently protective. On November 25, 2014, the EPA
proposed to strengthen the NAAQS for ground-level ozone, based on extensive scientific evide
ozone's effects.

As you note we have made great progress in improving air quality and public health in the Unit
and it has not come at the expense of our economy. Indeed, over the past 40 years, air pollution

decreased by nearly 70 percent while the economy has tripled. The recently adopted clean air re

sed rule.
mon
tandards
nce about
ed States,

has
gulations

you mention will certainly improve ozone levels across the country, and as a result, we expect more

areas to have improved air quality in the future.

[ appreciate your comments on the ozone proposal and have asked my staff to place your letter
docket for the rulemaking.

n the

Again, thank you for your letter. If you have further questions, please contact me or your staff may

contact Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at
lewis joshi@epa.gov or (202) 564-2095.

Sincerely,

N Qi

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) ® http://www.epa.gov
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House of Representatives
Washington, BE 205154803

August 4, 2015

Ms. Laura Vaught

Associate Administrator

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN
Washington, DC 20460

Dear Ms. Vaught:

I have again been contacted by Mayor Reba Honaker, City of Welch, (304) 436-3113,
regarding her efforts for assistance with the enclosed issue.

Since this matter is under your jutisdiction, I am referring it to you for your
consideration.

Once you have reviewed the enclosed information, please respond to my Beckley Office
at 223 Prince Street, Beckley, WV 25801.

Sincerely,

o 1l

Evan H. Jenkins
Member of Congress

EHJ/km
Enclosure

PRINTED ON RECYCLED PAFER
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! i@lﬁg of Welch

Welch Municipal Building @ 88 Howard St,@Welch, WV 24801@(304) 436-3113 @ Fax (304) 436-2546

July 13, 2015

File: 7149.21

Mr. Phillip Yeany

Assistant Regional Council
Environmental Protection Agency
1625 Arch Street

Philadelphia, PA 19103

Dear Mr. Yeany,

Re: United States vs. City of Welch, CSO Report
First Semi-Annual Report 2015

Contract 88 is still open for improvements at the Waste Water Treatment Plant,

We have smoke tested for Contract 88, 8C, and 8D areas [n August and September 2014 to verify
which customers still have improper connections to the new sanitary sewer, Once these have heen
identified we will notify the customers by letter of the requirement to remove their illegal connection

where technically and economically feasible in the future.

In June ~ September 2015 we will analyze the impact of the improper connection removal in
Contract 88, 8C, and 8D. Initial review indicates our peak flows have been reduced, We anticipate notifying
customers to remove sources of extraneous flows where feasible in 2015 — 2016,

The Sanitary Board has evaluated various bar screen manufacturers and their efficiency of
removals. We authorized preparation of bidding documents and advertising of the screen for
procurement and our Instailation. This was approved by WVDEP in September of 2014. This work was

completed in May 2015 and appears to be working satisfactorily.

The grit removal unit is currently fully functional. We anticipate the amount of grit received will
he significantly reduced as a result of the separation on Contract No. 88, 8C and 8D. We will continue to

)
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Mr. Yeany
July 13, 2015
Page 3 0of3

cc. wfo encl:

Janna Lowery, USDA

Michele Price-Fay, USEPA

Chuck Fogg, EPA

Jeremy Bandy, WVDEP

John Frederick, WVDEP

Joe Hickman, WVDEP

Mike Zeto, WVDEPO

Walt Ivey, PE, WVBPH

Paul Mattox, PE, WVDOT

West Virginia Public Service Commission
Ashby Lynch, Sanitary Board

Claude Banner, Sanitary Board

Mike Day, City Council

Fred Odum, City Council

William Spencer, City Council

Steve Ford, City Council

Vicki McBride, City Council

Jason Roberts, Reglon 1 Planning and Development Council
Matthew Peters, Stafford Consultants, Inc.
Richard Oshorne, Stafford Consultants, Inc.
Tim Carver, WWTP Supervisor

Jack Whittaker, Supervisor

No. 8498

D
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City of Welch

Waste Water Treatment Plant
C80 Visual Inspection Report Flow Discharge

2015 Semi-Annual Report
17 Half

| csow

SIZE | STATUS Visual LOCATION DESCRIPTION PLANNED FOR REMOVAL
2009 |/ 2010 | 2011 | 2012 | 2013 2014 | 2015

2 24 | Functional 23 5 10 **11 *33 Main Lift Station Under Evaluation
3 8 Capped 0 0 0 0 0 0 0 Bottorn of Hemp Hill Removed November 2006
4 15 Capped 0 0 0 0 0 0 0 Behind Pendry’s Body Shop Remowved March 2009
5 24 | Functional 5 8 13 S 2 12 *3 At Flood Wall Under Evaluation
6 18 Capped 0 Q 0 0 0 0 0 Behind Flat Iron Pharmacy Rernoved March 2008
7 12 | Functional 8 8 ) 1 0 *11 *“0 Behind 83 Summers St Under Evaluation
8 12 Capped 14 14 12 8 1 Y6 0 Behind 149 Summers 5t Removed April 16 2014
9 12 Capped 8 13 7 4 0 *4 0 Clubhouse Summers St Removed April 16 2014
10 12 Capped 16 13 11 0 0 0 0 57 Lake Drive Removed January 2012
11 8 Capped 0 0 0 0 0 0 0 Across fram VET. Memorial Removed November 2006
12 12 Capped 0 0 0 a 0 0 0 Behind SHIELDS AUTO Removed Novermber2006
13 10 Capped 1 2 1 1 0 0 0 Hoppy Home’s Removed December 2013
14 18 Capped 13 15 9 8 3 *8 0 Entrance to SOUTHWOQOD . Removed April 2014
15 18 Capped 8 10 3 6 Q *g 0 1033 Riverside Drive Removed April 2014
16 24 Capped Q 0 0 0 0 0 0 Bridge McDowell & Stewart Removed November 2006
17 15 Capped 0 0 0 0 0 a 0 Behind Armery Stewart St. Removed March 2008
18 15 Capped Q 0 Q 0 0 0 0 Entrance To Edmore Removed Novernber 2006
20 15 Capped 45 0 0 0 0 0 1] Under Bridge Downtown Removed January 2010
21 15 Capped 0 0 0 0 0 0 0 At Mikes Powerhouse Gymn Removed April 2008
23 12 Capped 13 7 0 Q ] 0 0 Near State Farm Ins. Removed July 2010
24 15 Capped 8 S 4 0 0 0 0 PHEQNIX CENTER Removed May 2 2012
25 1B Capped 0 0 0 0 0 0 0 Court Street Bridge Removed luly 2008
26 12 Capped 4 2 0 o] 0 0 0 Across From AEP Co. Removed April 2010
27 12 Capped 5 1 0 a 0 0 0 Behind Old Wolf Tire Removed May 2010
28 18 Capped 0 0 0 Q 0 0 0 Below Jim's Engine Removed November 2006
29 15 Capped 0 o] 0 ] 0 0 0 Below Save A Lot Removed November 2006

**Note: Flow meter reading inaccurate for this period it has been replaced and being calibrated.

TOTAL RAINFALL;

SHOP:

WWTP: 23.49

(S0 #2 56,957,530 **NOTE

CSO#5 384,563

CSO#7 7,084,

* NOTE: Flow Meter

* Note: flow meter reading is total for 1% Half.

Jack Whitteker .- Superintendent

b WO

&5

Timothy D. Carver Chief WWTF OPERATOR
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CSO Summary Report

Provide copies of inspection forms for inspecting CSO discharges. Information on
forms should include;

1) Name of inspector

2) Time and date of inspection

3) Outfall No.(s)

4) Comment about whether discharging or not

5) Estimated starting and stopping times of discharge

6) Estimated total volume (time) of material discharge

7) Estimated rainfall for previous 24 hours

8) Submit copy of any submitted 24 hour spill report

Note: CSO’s 003,004, 006,009 011, 012,013,014,015 016, 017, 018, 020, 021,024 025,
028 and 029 have been removed from our system,
Feel free to call if you have any questions, (304) 436-2009,

Paul Turpin Collection System Forman
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Congressman Evan Jenkins
Kim McMillion, Office Manager
223 Prince Street
Beckley, WV 25801
(304) 250-6177
(304) 250-6179 (fax)

TO: EPA

FAX# 202-501-1519
DATE: 8/4/2015
#of Pages: 9

Message:
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AUG 27 2015

The Honorable Evan H. Jenkins
Member, U.S. House of Representatives
223 Prince Street

Beckley, West Virginia 25801

Dear Representative Jenkins:

Thank you for your August 4, 2015 letter to the U.S. Environmental Protection Agency (EPA) on
behalf of Mayor Reba Honaker regarding the City of Welch’s (City’s) efforts to comply with the Clean

Water Act (CWA).

EPA and the state of West Virginia entered into a federal consent decree with the City and the
Welch Sanitary Board on February 6, 2012. The consent decree requires the City to report every
January and July to EPA and the state about its compliance efforts. Mayor Honaker’s last letter was the
City’s July report and the information the Mayor provided is consistent with the decree.

If you have any questions, please do not hesitate to contact me or have your staff contact
Mr. Mark Ferrell, EPA's West Virginia Liaison, at 304-542-0231.

Sincerely,

//
;f'

Shawn M. Garvin
Regional Administrator

{7) Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



@Congress of the Mnited States
Washington, BE 20515

April 20, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue N.W.
Washington, D.C. 20460

Dear Administrator McCarthy,

We write to you today to express our extreme concern with the Environmental Protection Agency
(EPA) Region 10 funded whatsupstream.com website and campaign, which recently has come to our
attention. While we appreciate EPA’s recent admission that wrongdoing occurred and that the campaign
should never have been federally funded,' we are still confused why EPA would have approved an award
clearly violating a number of federal laws pertaining to funding propaganda, advocacy, and lobbying
efforts. We find this revelation particularly disturbing, as it follows closely to both the EPA Office of
Inspector General (OIG) questioning of Region 10’s award monitoring and a December 2015
Government Accountability Office (GAO) report that found EPA had committed similar violations on
social media advocacy campaigns supporting EPA’s Waters of the United States (WOTUS) regulation
(also known as the “Clean Water Rule™).

As you are no doubt aware, federal law clearly directs that, “No part of any appropriation
contained in this Act shall be used for publicity or propaganda purposes not authorized by the Congress.””
Further restrictions clearly prohibit federal funds being used for many of the advocacy and publicity
materials used by the whatsupstream.com campaign, including publications, radio, and electronic
communications.” Despite this stark prohibition, the website whatsupstream.com has a button at the top
of its site directing visitors to, “Take Action! We’ve made it simple.” This button loads auto-generated
text that will be sent to the visitor’s respective Washington State legislators, urging the legislators to
support, “stronger laws protecting the health of our water resources in Washington,” by encouraging,
“100-foot natural buffers between agriculture lands and streams.” Additionally this site asserts that, “state
government must hold the agricultural industry to the same level of responsibility as other industries....”
To be clear, whatsupstream.com has a disclaimer at the bottom of its website stating, “This project has
been funded wholly or in part by the United States Environmental Protection Agency.” Based on our
review of EPA Puget Sound Financial and Ecosystem Accounting Tracking System (FEATS) project
reports, it appears that this campaign has been wholly funded by the EPA with no matching funds
provided by any private or state and local government entities.

Currently, the Washington State Department of Ecology is in the process of renewing the
requirements for its National Pollutant Discharge Elimination System (NPDES) permits for Concentrated
Animal Feeding Operations (CAFOs). The Washington State legislature has also considered other water
quality and agricultural related legislation during this same time period. These state regulatory and

legislative initiatives were pending and under consideration during the same time of the lobbying efforts
funded by EPA.

! Don Jenkins, Capital Press, April 5, 2016, http://www.capitalpress.com/Nation World/Nation/20160405/epas-
reversal-on-whats-upstream-rings-hollow-to-ag-groups

% Consolidated and Furthering Continuing Appropriations Act, 2013, Public Law 113-6, 127 Stat. 269 (2013)

* Consolidated Appropriations Act, 2014, Public Law 113-76, 128 Stat. 408 (2014)

* EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-00J322-01, September 30, 2015,
http://blogs.nwifc.org/psp/files/2016/02/Swinomish-FY12-4.1.15-9.30.15.pdf
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What is more disturbing is that a July 14, 2014 report by the EPA’s OIG found that Region 10
EPA project officers, “emphasized overall progress rather than compliance with specific subaward
requirements. This emphasis on overall progress increased the risk that project officers would not detect
issues needing corrective action that might impact the project meeting its goals.” The report also found
that of a sample of ten different EPA subawards, only three had protocols in place to ensure 501(c)(4)
subaward recipients did not engage in lobbying activities.’ Despite these warning signs, an October 30,
2015 EPA Region 10 FEATS report pertaining to the whatsupstream.com project concluded that, “As a
result of extensive review and engagement by EPA, we have been revising the website, and have to [sic]
restarted media outreach.”® This conclusion would seem to suggest that, even in spite of OIG’s report,
EPA reviewed, engaged, and approved of the current whatsupstream.com website that is in blatant
violation of federal law.

As mentioned, on December 14, 2015, GAO issued an opinion finding that EPA violated
propaganda and anti-lobbying laws by using certain social media platforms in association with the
WOTUS regulation. By obligating and expending appropriated funds in violation of specific prohibitions
contained in appropriations acts for fiscal years 2014 and 2015, GAO found EPA also violated the
Antideficiency Act.” The whatsupstream.com campaign appears to be part of an alarming trend where
EPA engages in funding advocacy efforts against the very entities it is seeking to regulate. EPA cannot
systematically choose when it wishes to follow the law and when it does not. Congress has made it
explicitly clear that EPA’s funding may not be used, “for publicity or propaganda purposes designed to
support or defeat any proposed or pending regulation, administrative action, or order issued by the
executive branch of any State or local government.”

We are aware that Senators Inhofe and Roberts recently sent a letter to the EPA OIG requesting
an official audit and investigation into the whatsupstream.com campaign and related activities, and the
House Committee on Agriculture is conducting a related oversight investigation of EPA grant
management. We fully support these requests, and strongly advise EPA’s full and swift cooperation with
all investigations and imminent oversight inquiries into this matter.

Sincerely,
Dan Newheuse i Brad Ashford
Member of Congress Member of Congress

® Collins, Eileen et al., EPA Should Improve Oversight and Assure the Environmental Results of the Puget Sound
Cooperative Agreements (EPA OIG Report No. 14-P-0317) (Washington, DC: Environmental Protection Agency
Office of Inspector General, 2014), 8, https://www.epa.gov/sites/production/files/2015-09/documents/20140715-
14-p-0317.pdf

8 EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-00J322-01, October 30, 2015,
http://blogs.nwifc.org/psp/files/2016/02/Swinomish-FY13-4.1.15-9.30.15.pdf

7 Poling, Susan A., Environmental Protection Agency--Application of Publicity or Propaganda and Anti-Lobbying
Provisions (B-326944) (Washington, DC: U.S. Government Accountability Office, 2015),
http://www.gao.gov/assets/680/674163.pdf

8 Consolidated and Further Continuing Appropriations Act, 2015, Public Law 113-235, 128 Stat. 2393 (2014)
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The Honorable Dan Newhouse
U.S. House of Representatives
Washington, D.C. 20515

The Honorable Brad Ashford
U.S. House of Representatives
Washington, D.C. 20515

Dear Representative Newhouse and Representative Ashford:

Thank you for your April 20, 2016, letter to United States Environmental Protection Agency
Administrator Gina McCarthy regarding the EPA’s Cooperative Agreement with the Northwest Indian
Fisheries Commission and a sub-award made under that Cooperative Agreement by NWIFC to the
Swinomish Indian Tribal Community for a “Non-Point Pollution Public Information and Education
Initiative.” The Administrator asked that I respond on her behalf.

The EPA places a high value on collaboration with our partners in the agricultural and tribal
communities. We are particularly proud of the work we’ve done in the Pacific Northwest with the
agriculture community and the tribes in seeking -- and frequently finding -- common ground on issues
such as water quality monitoring, scientific research and uplands restoration projects.

Puget Sound in northwest Washington is an estuary of national significance under the U.S. Clean Water
Act National Estuary Program. The EPA provides expertise and financial assistance to state, local and
tribal governments to support research and restoration projects that help implement the State of
Washington's Puget Sound Action Agenda. This Action Agenda serves as the state's Comprehensive
Conservation and Management Plan required under the Clean Water Act National Estuary Program.

In support of the Action Agenda, EPA Region 10 awarded a cooperative agreement to the NWIFC in
2010, to support the work of 21 federally recognized Puget Sound tribes and tribal consortia who
implement protection and restoration projects consistent with the Puget Sound Action Agenda. The
Swinomish Tribe is one of the sub-recipients and, accordingly, received annual incremental funding for
an education and outreach project focused on the critical need to reduce non-point source water
pollution to protect Puget Sound water quality and critical salmon habitat. Four Pacific salmon species
in Puget Sound are listed as threatened under the Endangered Species Act, in turn threatening the treaty-
reserved rights of many Puget Sound tribes to harvest this natural resource so central to their
communities, economies, and cultures.

The Swinomish Tribe’s project included building a public information and awareness website. The EPA
engaged with the Commission and the Swinomish Tribe over the past five years to discuss proposed
annual work plans and some specific tasks such as the website. EPA has provided technical assistance
and coordination in the form of comments and recommendations. However, a cooperative agreement is
fundamentally different from a contract and the EPA does not have the ability to direct the content of the



work product of a grantee or sub-recipient in the same manner as a contractor. In addition, under the
terms of the cooperative agreement, the Commission has the responsibility of monitoring sub-recipients’
performance and ensuring compliance with applicable terms and conditions, regulations, and statutes.
The EPA’s involvement in the sub-recipient’s project has focused on providing technical input during
routine proposal reviews and flagging potential areas of non-compliance with grant terms and
conditions, laws, regulations and policies. For example, the EPA has provided advice to the Commission
and the Swinomish Tribe regarding the lobbying restrictions applicable to grants.

The EPA takes the concerns that have been expressed by members of Congress and other parties very
seriously. In an April 18, 2016, letter (enclosed), the EPA asked the Commission to suspend all
expenditures under the sub-award to the Swinomish Tribe and requested the Commission conduct a
review of its sub-award to the Tribe. During a meeting on April 25, 2016, the Commission confirmed
that all advertising related to the sub-award had stopped, and costs related to billboards have not and will
not be paid with funding Congress appropriates to the EPA. The Commission is continuing its
assessment of the sub-award in relationship to EPA grant policies, terms, and conditions, and will be
setting up a meeting between the EPA, the Commission, and the Swinomish Tribe to review the results.

[ want to assure you that collaboration with our partners in the agricultural community is of great
importance to the EPA. To exemplify our efforts regarding work with the agricultural community, in the
past three years over $12 million of EPA funds have been used to support collaboration with agriculture
partners in Puget Sound to restore and protect riparian habitat and to reduce non-point source pollution.

The 2014 OIG report cited in your letter concluded, “...that EPA Region 10 is effectively administering
cooperative agreements and monitoring project progress to determine whether proposed outputs and
outcomes were achieved” (OIG, Report 14-P-0317, At a Glance, July 15, 2014). The OIG provided
several recommendations, which EPA has addressed. We continue to provide strong oversight of the
grants funded through the Puget Sound program.

Again, thank you for your interest in the EPA’s grant activities. If you have any further questions, please
contact me, or your staff may contact Kyle Aarons, in the EPA’s Office of Congressional and
Intergovernmental Relations at aarons.kyle@epa.gov or (202) 564-7351.

Sincerely,

4 w&»

Dennis J. McLetran
Regional Administrator

Enclosure
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WASHINGTON, DC 20510

June 28, 2016

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator McCarthy:

We are writing to request your support for the Petition for Small Refinery Hardship
Relief recently submitted by Ergon West Virginia, Inc. (“Petitioner™).

The small refinery hardship standard was reinterpreted under an Addendum to the Small
Refinery Exemption Study issued in May 2014 without public notice or comment. This
reinterpretation is inconsistent with Congress’ intent.

Congressional intent regarding small refinery hardship was reiterated in the Omnibus
legislation signed into law December 18, 2015 (P.L. 113-114). Specifically, Congress stressed
that it did not intend for small refinerics to bear a higher cost for compliance with the RFS than
large refiners, and the ability of a small refiner to comply and remain profitable does not justify a
higher cost of compliance.

Ergon West Virginia, Inc. is experiencing disproportionate costs of compliance with the
RFS that are largely attributable to its disproportionate production of diesel fuel relative to the
production of gasoline. Refiners like Ergon West Virginia, Inc. who disproportionately produce
more diesel fuel than the industry average, cannot generate enough RINs through blending
because of the limitations on how much biodiesel can be blended into diesel. Because
obligations under the RFS program are calculated on combined gasoline and diesel production,
the petitioners are then forced to buy RINs to comply. In other words, Ergon West Virginia is
losing money on each gallon of diesel fuel they produce.

We respectfully request that the EPA, in consultation with DOE, grant the Petitioner’s
requested relief from their disproportionately high compliance costs under the RFS requirements.
Thank you for your consideration.

Sincerely,

>/ Mome Gy

JgpfManthin 111 Shelley Mo®t Capito
United States Senator United States Senator
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stated, “Well that’s not what the Supreme Court said, but we assume that the courts will make
that judgement over time or will leave that to EPA to make their own judgement.” When pressed
further, you responded by saying, . . . the Supreme Court didn’t speak to that issue. The only
thing they spoke to was the stay of the rule. They didn’t speak to any tolling or what it meant in
terms of compliance time.”

As the Department of Justice’s own conclusions make clear, the Court did speak to tolling when
it granted the applications for relief that explicitly or implicitly requested the tolling of
compliance deadlines. Those Court orders necessarily and irrevocably extended the CPP’s
deadlines, allowing states to hit “pause” on compliance measures during legal challenge of the
CPP, so that states are not required to spend billions of dollars on immense, and in many cases
irreversible, actions to implement a regulation that may never come. This harm is what drove
petitioners to request relief from the Supreme Court in the first place.

We are concerned that your statements before Congress undermine the certainty that the
American people deserve and the Supreme Court was seeking to provide when it granted
applications to stay the CPP and toll its deadlines. If ambiguity here drives states and
stakeholders to meet all CPP compliance deadlines anyway, then the Court’s action will be
meaningless.

In order to provide clarity to the states, utilities, and other critical stakeholders, we respectfully
ask you to provide answers to the following questions:

1. Two of the applications for relief from the CPP submitted to the Supreme Court explicitly
asked the Court to extend all CPP deadlines for a period equal to that of the stay. The
Department of Justice concluded that all of the applications made the same request, if not
explicitly, then implicitly. The Court granted these requests for relief without any
limitation. How do you reconcile these facts with your claim that “the Court didn’t speak
to any tolling™?

2. Did any EPA official review the Department of Justice’s brief in response to the
applications before that brief was submitted to the Supreme Court?

3. Atany point before the Supreme Court issued its orders on February 9, 2016, did any
EPA official object to language in the Department of Justice’s brief concluding that
granting the stay “would necessarily and irrevocably extend every deadline set forth in
the Rule”? Does EPA now disagree with that conclusion? If so, please provide EPA’s
official legal interpretation.

4. Is EPA relying on specific precedent to conclude the stay order does not toll all deadlines
outlined in the final CPP rule? If so, include any such examples or case law in EPA’s
interpretive memo as requested in question 3 above.

5. If EPA does not disagree with the Department of Justice’s conclusion that the relief
requested and granted by the Court “necessarily and irrevocably” extends all CPP
deadlines, then what steps is EPA taking to prepare to extend all CPP deadlines in the
event the stay is lifted?
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September 29, 2016

OFFICE OF
AIR AND RADIATION

The Honorable Evan H. Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of June 23, 2016, to U.S. Environmental Protection Agency Administrator
Gina McCarthy regarding the Supreme Court stay of the Clean Power Plan (CPP) and assistance the
EPA is providing to states while the stay is in effect. The Administrator asked that I respond on her
behalf.

On February 9, 2016, the Supreme Court stayed the CPP pending judicial review before the U.S. Court
of Appeals for the D.C. Circuit and any subsequent proceedings in the Supreme Court. The EPA firmly
believes the Clean Power Plan will be upheld when the courts address its merits because it rests on
strong scientific and legal foundations. However, it is clear that no one has to comply with the Clean
Power Plan while the stay is in effect. During the pendency of the stay, states are not required to submit
anything to the EPA, and the EPA will not take any action to impose or enforce any such obligations.

For example, we clearly communicated to states that they were not required to make initial submittals on
September 6, 2016.

On June 16, 2016, Administrator McCarthy signed a proposed rule providing details about the optional
Clean Energy Incentive Program (CEIP). When final, this will help guide states and tribes that choose to
participate in the CEIP when the Clean Power Plan becomes effective. You asked a number of questions
about the EPA’s legal authority to proceed with the CEIP and other matters related to the CPP. In
Section Il of the preamble, we discuss why we are issuing the CEIP Design Details proposal, including
the legal authority for doing so while the stay is in effect. The proposal is currently out for public
comment and is available at https://www.epa.gov/cleanpowerplan/clean-energy-incentive-program. The
proposal published in the Federal Register June 30, 2016. The EPA has extended the public comment
period an additional 60 days until November 1, 2016. We held a public hearing in Chicago on August 3,
2016. We encourage interested parties to submit comments, identified by Docket ID No. EPA-HQ-
OAR-2016-0033. As with all the EPA’s rulemakings, we will take the concerns expressed at these
hearings, as well as those expressed in written comments into consideration as we move forward.

With respect to other activities, EPA intends to continue providing assistance to states, while being clear
that we will respect the stay so long as it is in effect.

Internet Address (URL) ¢ http://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or at (202) 564-2998.

Sincerely,

A CSUlL

Janet G. McCabe
Acting Assistant Administrator









08/23/2017 09:48 FAX @oor/022

@"{ED sf‘@
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

%m § NATIONAL VEHICLE AND FUEL EMISSIONS LABORATORY
o 2565 PLYMOUTH ROAD
. Pﬂﬂ‘ ANN ARBOR, MICHIGAN 48105-2498
Josh Mandel AUG 2 3 201
30 Broad Street
Columbus, OH 43215 OFFICE OF
AIR AND RADIATION
Dear Ms. Mandel:

Thank you for your letter of July 22, 2011, regarding the upcoming fuel cconomy and greenhouse gas (GHG)
emisgions rulemaking for model year 2017 to 2025 passenger cars and Light trucks. We appreciate your
compments and value your interest in these standards, and have added your letter to our administrative docket,
EPA-HQ-OAR-2010-0799, established for the rulemaking.

The United States Environmental Protection Agency and the National Highway Traffic Safety Administration
(NHTSA) are committed to continuing & strong and comprehensive national program to reduce GHG pollution
and enhance our energy security. On July 29, 2011, the President annowvmced a historic agreement with thirteen
automakers and the State of California, with the support of the United Auto Workers, to pursue the next phase
in the national vehicle program which would establish standards for mode] years 2017-2025. The standards,
which would require performance equivalent to 163 grams per mile of COs or 54.5 miles per gallon by 2025,
will reduce America’s dependence on foreign oil and result in significant savings at the pump for American
families. Importantly, under the new standards, consumers will continue to have access to the same full range of
vehicle choices that they have today, Information on this announcement, including letters of support from the
thuteenmuomakmandaSwplemmmlNomeoﬂmmtismdbytheEPAmdNHTSAwhmhprowduan
outline of the agreement, is available on our website at: hitpy//www.epa ag/climate/regulations

The EPA understands the concerns you raise in your ietter regarding the need for & balamced approach for
setting new standards. We are working clossly with auto manufacturers and other staksholders to ensure the
upcoming standards are achievable, cost effective, and preserve consumer choice. I assure you that we are
carefully analyzing the potential impacts of the standards under consideration. The EPA and NHTSA will issue
a joint proposed rulemaking which will include full details on the proposed program and supporting analyses,
including the costs and benefits of the proposal and its effects on the economy, auto manufacturers, and
consumers. The EPA understands the public interest in this rulemaking and is committed to broad public
participation. The upcoming rulemaking will provide a full opportunity for the public to comment and the EPA
will carefully consider all comments received.

Again, thank you for your letter, I appreciate the opportunity to be of service and trust the information provided
is helpful.

Sincerely,

! ST L

Chester J. France, Directof
Assessment and Standards Division
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